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Court of Appeals of the District of Columbia 


No. 4679. 

Furness, Withy & Company, Limited, Appellant, 


Howard Sutherland, Alien Property Custodian, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

Xo. 43727. 

Furness, Withy & Company, Limited, Plaintiff, 

against 

Thomas W. Miller, Alien Property Custodian, as Trus¬ 
tee of the Assets of The American Lumber Company and 
(Julf Shipbuilding Company, and Frank White, the 
Treasurer of the United States, Defendants. 

United States of America, 

District nf ('ohunbia, ss: 

He it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had, in the above-entitled 
cause, to wit : 
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IN THE 


SUPREME COURT 
OF THE DISTRICT OF COLUMBIA. 


Furness, Withy & Company, Limited, 

Plaintiff, 


against 

Thomas W. Miller, Alien Property 
Custodian, as Trustee of the Assets 
of The American Lumber Company 
and Gulf Shipbuilding Company, 
and Frank White, the Treasurer of 
the United States, 

Defendants. 



BILL OF COMPLAINT. 

To the Honorable the Supreme Court of tiie District 
of Columbia Holding an Equity Court: 

The plaintiff herein, by Charles Henry Butler and 
John A. Kratz, its attorneys, brings this suit in equity 
pursuant to the provisions of Section 9 of an Act of Con¬ 
gress of the United States entitled “An Act to Define, 
Regulate and Punish trading with the Enemy, and for 
other purposes, approved October 6, 1917/ ’ as amended 
—said Act and its amendments being hereinafter to¬ 
gether referred to as “The Trading with the Enemy 
Act”, and alleges as follows: 

First: The plaintiff is and at all the times herein¬ 
after mentioned was a corporation duly organized and 
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existing under the laws of the United Kingdom of Great 
Britain and Ireland, which was a co-belligerent with the 
United States in the recent war against the Central 
Powers. 

It has its principal place of business and corporate 
residence in London, England, and also maintains an 
office for the transaction of business at No. 34 Whitehall 
Street in the City of New York, State of New York. 


Second. 1 . The plaintiff was not an enemy or an 
ally of an enemy of the United States during the Great 
War. The plaintiff has never been a resident of, nor 
did it do business within the territory of the above men¬ 
tioned Central Powers during the Great War, and it 
was not a resident of, nor did it do business within the 
territorv of anv Ally of the Central Powers during said 
War. Nor has the plaintiff, nor any of its officers in any 
way voluntarily aided, abetted or given encouragement 
to any enemies of the United States or any rebellion 
against the United States. 


2. The plaintiff owns the cause of action herein sued 
on and no transfer or assignment, or any part thereof, 
or any interest therein, has been made to any person or 
persons whatsoever. 

3. There are not any just credits or offsets on behalf 
of the United States or of the defendants hereinafter 
named to this claim. 


4. Suit or process has not been brought, nor is any 
suit or process pending for or in respect of this cause in 
any other court against the United States or the re¬ 
spondents hereinafter named, or against any other per¬ 
son or corporation whatsoever. 
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5. The British Public Trustee of Great Britain was 
the official having charge of alien enemy property, sim¬ 
ilar in function to our Alien Property Custodian, and 
Great Britain extends rights and remedies to citizens of 
the United States similar to the rights and remedies 
herein sought by this plaintiff. 

6. The plaintiff has tiled a notice of claim under oath 
with the Alien Property Custodian as provided by Sec¬ 
tion 9 of “The Trading with the Enemy Act” but the 
Alien Property Custodian has refused to pay the plain¬ 
tiff’s claim. 

Application has not been made to the President in 
respect of said claim. 

Third: The defendant, Thomas W. Miller, at present 
resides in the District of Columbia and is and since the 
16th of March, 1921, has been the duly appointed and 
acting Alien Property Custodian under “The Trading 
with the Enemy Act” and has been acting as such, and 
is sued herein as Alien Property Custodian of the United 
States. 

The defendant, Frank White, also resides at present 
in the District of Columbia and is sued herein as Treas¬ 
urer of the United States. 

The incumbents of the office of Alien Property Cus¬ 
todian prior to the said defendant Miller, were, first, A. 
Mitchell Palmer, who was the first Alien Property Cus¬ 
todian, and then Francis P. Garvan, who was duly ap¬ 
pointed and became Alien Property Custodian on March 
4, 1919. 

The said Palmer and Garvan, after their respective 
appointments, acted as Alien Property Custodian under 
“The Trading with the Enemy Act.” 
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Fourth: In or about the month of January, 1918, 
said Palmer, acting in the aforesaid capacity of Alien 
Property Custodian, seized the capital stock of the Ger- 
man-American Lumber Company, a corporation duly or¬ 
ganized and then existing under the laws of the State of 
Florida, and having its principal place of business at or 
near Panama Citv in the Countv of Bay and State of 
Florida. Thereafter said Palmer, as Alien Property 
Custodian and as sole stockholder of said corporation, 
proceeded to direct and manage the affairs of said Ger¬ 
man-American Lumber Company, and caused the name 
of said German-American Lumber Company to be 
changed to American Lumber Company; and further 
caused certain persons to be elected as officers and direc¬ 
tors of said American Lumber Company, of whom one 
William L. Wilson was elected President and one Alfred 
Tyler was elected Seeretarv and Treasurer of said Amer- 
ican Lumber Company; and thereafter at all times here¬ 
inafter mentioned, said Miller or his predecessors in 
office continued to manage, conduct and supervise the 
affairs of said American Lumber Company. 

Fifth: In or about the month of July, 1918, said 
American Lumber Company, while being operated and 
controlled as aforesaid by the then Alien Property Cus¬ 
todian of the United States, purchased the entire capital 
stock of the Gulf Shipbuilding Company, a corporation 
organized and then existing under the laws of the State 
of Florida and having its principal place of business at 
the same place as the principal place of business of said 
American Lumber Company. All the directors of said 
American Lumber Company were elected sole directors 
of said Gulf Shipbuilding Company and said William L. 
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Wilson was elected President and said Alfred Tyler was 
elected Secretary and Treasurer of said Gulf Shipbuild¬ 
ing Company, and thereupon and thereby said Gulf Ship¬ 
building Corporation came under the sole control and 
domination of the then Alien Property Custodian act¬ 
ing through the common officers and directors of the 
two corporations; and tlie American Lumber Company 
controlled, operated and directed the affairs of said Gulf 
Shipbuilding Company by their common officers and di¬ 
rectors as a department or instrumentality of said 
American Lumber Company. 

Sixth: On or about the 25th day of September, 1918, 
and while under the sole domination and control of the 
then Alien Property Custodian as aforesaid, said Amer¬ 
ican Lumber Company, acting through said Gulf Ship¬ 
building Company as its instrumentality or department, 
contracted to construct and sell and the Societe Elisabeth 
Omnium Francobelge d’Entreprises de la Panne Bel¬ 
gique (hereinafter called the Societe Elisabeth), a cor¬ 
poration duly organized and existing under the laws of 
the Kingdom of Belgium, contracted to purchase a 
wooden motor schooner (hereinafter called the Vessel), 
known as the “Ville de Dixmnde”, it being agreed among 
other things that said vessel, when completed, should 
have a deadweight cargo-carrying capacity under deck 
of about twenty-three hundred (2300) tons (of twenty- 
two hundred forty (2240) pounds each), and that the 
purchase price should be at the rate of One Hundred 
Forty-seven Dollars and Fifty Cents ($147.50) per dead¬ 
weight ton as aforesaid, to be paid in instalments as 
specified in said agreement, the last instalment to be 
paid on delivery of said vessel. The said contract was 


6 


made nominally in the name of the Gulf Shipbuilding 
Company but in fact by and for the benefit of said Amer¬ 
ican Lumber Company, acting through their common 
officers or directors, all under the supervision and con¬ 
trol of the Alien Property Custodian then in office. 

A correct copy of said agreement is hereto annexed, 
marked Schedule A, and made a part hereof. 

Seventh : By the terms of said contract, Furness, 
Withy & Company, Limited, the plaintiff herein, was 
nominated as agent of said Societe Elisabeth to take de¬ 
livery of and make payment for said vessel when com¬ 
pleted, and on or about October 10, 1918, the plaintiff 
accepted said appointment as such agent. Thereafter 
the plaintiff, acting as agent for Societe Elisabeth, made 
all payments prior to the final payment, as required by 
said contract, to the Gulf Shipbuilding Company, for the 
account of and in the name of said Societe Elisabeth. 

Eighth: At various times in or about the month of 
June, 1919, to wit, on the following dates, June 12, 1919, 
June 23, 1919, and June 28, 1919, upon the completion 
of the construction of said vessel, said Wilson in his ca¬ 
pacity as a common officer of the American Lumber Com¬ 
pany and the Gulf Shipbuilding Company, and acting in 
behalf of the then Alien Property Custodian, represented 
to the plaintiff at the plaintiff's office in the City and State 
of New York, that the deadweight cargo-carrying capac¬ 
ity under deck of said vessel was twenty-three hundred 
thirty-seven (2337) tons. 

Ninth: The said representations were false and 
fraudulent at the time they were made and were known 
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by said Wilson to be false and fraudulent at the time they 
were made, or in making said representations, the said 
Wilson having special means of knowledge should have 
known that the said representations were false and he 
had sufficient knowledge of facts and circumstances to 
cause him to know the falsity thereof, which facts and 
circumstances were unknown to the plaintiff, and which 
the said Wilson acting in his capacity as aforesaid fraud¬ 
ulently suppressed and concealed from the plaintiff; and 
said representations were so made for and on behalf of 
the said American Lumber Company and/or the said 
Gulf Shipbuilding Company with the intent that the plain¬ 
tiff should act in reliance thereon, although in fact the 
said vessel did not have a deadweight cargo-carrying 
capacity under deck of more than sixteen hundred eighty 
(1680) tons. 

Tenth: The plaintiff believed said representations 
to be true and relied and acted upon the same to its great 
damage as hereinafter set forth. Plaintiff was induced by 
the foregoing representations to and did on the 9th day 
of July, 1919, make the final payment to said Gulf Ship¬ 
building Company of One Hundred Twenty Thousand 
Dollars ($120,000), as the balance of the purchase price 
due under the contract for a vessel having a deadweight 
cargo-carrying capacity under deck of twenty-three hun¬ 
dred thirty-seven (2337) tons at the rate of One Hundred 
Forty-seven Dollars and Fifty Cents ($147.50) per ton. 

Eleventh: Thereafter on or about the 2nd day of 
February, 1921, the said American Lumber Company and 
the said Gulf Shipbuilding Company were dissolved un¬ 
der the laws of the State of Florida, and upon said dis- 
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solutions, the entire assets of said corporations, amount¬ 
ing to upwards of Six Hundred Sixty Thousand Dol¬ 
lars ($600,000) were paid to said Garvan, the then Alien 
Property Custodian, as Trustee and sole stockholder of 
said corporations, and said sum was deposited by said 
Garvan or by his successor in office, the defendant, Miller, 
with the defendant, Frank White, in whose hands said 
sum still remains to the credit of said Miller, as Trustee 
in his capacity as Alien Property Custodian. The said 
sum of money thereupon became and is now impressed 
with a trust to pay the just obligations of the Gulf Ship¬ 
building Company and/or the American Lumber Com¬ 
pany. 


Twelfth: Thereafter, a suit was brought in the 
Tribunal of Commerce of Brussels in the Kingdom of 
Belgium, by the said Societe Elisabeth against the plain¬ 
tiff, alleging that the plaintiff had overpaid the Gulf 
Shipbuilding Company for said vessel, because the said 
vessel did not have the deadweight cargo carrying capac- 
itv under deck as warranted bv the contract, and demand- 
ing judgment against plaintiff for the damages suffered 
by said Societe Elisabeth bv reason of the difference be- 
tween the tonnage of twenty-three hundred thirty-seven 
(2337) tons as represented as aforesaid, and the actual 
deadweight cargo-carrying capacity under deck of said 
vessel. 

Jurisdiction was duly secured over the plaintiff here¬ 
in in accordance with the laws of the Kingdom of Belgium 
and after the interposition by this plaintiff of all defenses 
available to it a trial was had of said suit in the Sixth 
Chamber Extraordinarv of said Tribunal. 
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On the 10th day of March, 1923, The Sixth Chamber 
Extraordinary of said Tribunal found that the actual 
capacity of said vessel was only sixteen hundred eighty 
(1680) tons and rendered a judgment against the plain¬ 
tiff and in favor of the Societe Elisabeth in the sum of 
Ninety-six Thousand Nine Hundred Seven Dollars and 
fifty cents ($96,907.50), with interest upon Forty-six 
Thousand Nine Hundred Seven Dollars and fifty cents 
($46,907.50) thereof from June 14, 1919, to April 9, 1921, 
at the Belgian legal rate of five and one-half per cent. 
(S 1 /£%), and with interest on the balance of Fifty Thou¬ 
sand Dollars ($50,000) at said legal rate of five and one- 
half per cent. (5%%) from June 25, 1919, to April 9, 
1921, said principal sum being the difference between 
twenty-three hundred thirty-seven (2337) tons and six¬ 
teen hundred eighty (1680) tons at the contract rate of 
One Hundred Forty-seven Dollars and fifty cents 
($147.50) per ton. 

A correct translation of a true copy of this judgment 
is hereto annexed marked Schedule B and hereby made 
part hereof. 

Thirteenth : The plaintiff appealed from said judg¬ 
ment to the Fifth Chamber of the Court of Appeal of 
Brussels and after a retrial of said suit, as permitted on 
appeal under Belgian Law, and after the defendant 
Miller had ample opportunity to intervene and defend 
as requested, the said Court of Appeal on June 28, 
1924, dismissed the plaintiff’s appeal and confirmed the 
judgment rendered by the said Tribunal of Commerce, 
whereby the plaintiff became liable to pay to the Societe 
Elisabeth the sum of One Hundred and twenty-three 
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Thousand Thirty-three Dollars and Fifty-seven cents 
($123,033.57). 

A correct translation of a true copy of this judgment 
of the said Court of Appeal is hereto annexed marked 
Schedule C and is hereby made part hereof. 

Further appeal was not possible under Belgian law 
in a suit of this kind. In order to prevent execution 
against property belonging to it in Belgium and within 
the jurisdiction of the Court in which the judgment was 
obtained the complainant was forced to and on Septem¬ 
ber 3, 1924, did satisfy the said judgment, by payment 
to the Societe Elisabeth of the sum of $123,033.57. 

In and about the defense of said suit, plaintiff neces¬ 
sarily and reasonably incurred or paid the additional 
sum of Six Thousand Eighty Dollars and Seventy-two 
cents ($0,080.72) for and as the expense of counsel fees, 
costs of investigations and of obtaining evidence, and 
similar disbursements. 

Fourteenth : The principal and moving cause re¬ 
sulting in the damages and injury sustained by the 
Societe Elisabeth was the act of the Gulf Shipbuilding 
Company and/or American Lumber Company in making 
the false representations aforesaid and in failing to ful¬ 
fill the undertakings contained in its contract with the 
Societe Elisabeth, and Furness, Withy & Co., Ltd., has 
been held liable to the Societe Elisabeth for failing to 
discover the falsity of said representations, and for fail¬ 
ing to save the Societe Elisabeth harmless from the dam¬ 
ages caused by the aforesaid positive wrongful act of 
the Gulf Shipbuilding Company, and/or American 
Lumber Company, and in consequence the plaintiff has 
been forced and compelled by a court of competent jur- 
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isdiction in Belgium to pay to the Societe Elisabeth the 
full amount of the damages caused to the Societe Elisa¬ 
beth by the said wrongful act of the Gulf Shipbuilding 
Company and/or American Lumber Company and has 
been forced to incur and pay expenses as aforesaid in 
and about the defenses of said Belgian action. 

Fifteenth: On August 18, 1923, the plaintiff by its 
attorneys filed a notice in due and proper form of inten¬ 
tion to claim with the defendant, Miller, the Alien Prop¬ 
erty Custodian, in respect of the facts above set forth and 
requested him to appear and intervene and defend the 
aforesaid suit brought against the plaintiff in Brussels, 
and thereafter on two other occasions, to wit, on Feb¬ 
ruary 25, 1924, and on July 15, 1924, the plaintiff again 
requested the said Miller, the Alien Property Custodian, 
to appear and intervene and defend said suit and to pay 
the judgment rendered against the plaintiff; but said 
Miller has refused and neglected to appear and intervene 
and to defend said suit and did refuse and neglect to pay 
said judgment although thereunto duly requested. On 
February 21, 1925, the plaintiff by its attorneys filed a 
notice of claim in due and proper form with the defend¬ 
ant, Miller, the Alien Property Custodian, in respect of 
the facts above set forth, and requested him to pay the 
judgment rendered against the plaintiff, as set forth 
above; but said Miller has refused and neglected to pay 
said judgment although thereunto duly requested. 

Sixteenth : Thereafter, and on or about the 6th day 
of November, 1924, another suit was brought in the Tri¬ 
bunal of Commerce of Brussels in the Kingdom of Bel¬ 
gium, by the said Societe Elisabeth against the plaintiff, 
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upon the same cause of action as hereinabove set forth, 
demanding in addition to interest and costs, the sum of 
Four Thousand Nine Hundred and Eighty Dollars and 
forty-six cents ($4,980.4G) which is the difference be¬ 
tween One Hundred and Six Thousand Five Hundred 
Three Dollars and thirty-three cents ($100,503.33), be¬ 
ing the amount which the Court of Appeal of Brussels 
had held that the said Societe Elisabeth was entitled to 
recover in the previous suit, and the sum of two million 
Belgian francs, which was the sum to which the said 
Societe Elisabeth had limited its demand in the sum¬ 
mons in the said previous suit, and for which sum only 
judgment had been given by the said Court. 

The exchange between the currencies of the United 
States and Belgium on the day of the said judgment used 
by the Court in making the computation of said judgment 
was at the rate of Nineteen Francs seventy centimes 
(19 F. 70) for One ($1.00) Dollar, so that the said sum 
of two million francs was then equivalent to One Hun¬ 
dred and One Thousand Five Hundred Twentv-two Dol- 
lars and eighty-eight cents ($101,522.88). 

The said Societe Elisabeth further set forth a new 
cause of action, alleging that they could have sold the said 
vessel to the Societe Cornellie, a corporation duly organ¬ 
ized and then existing under the laws of the Kingdom of 
Belgium, if the deadweight cargo carrying capacity of 
the said vessel under deck had been as contemplated by 
the contract, and demanding the sum of One Hundred 
Fifty-eight Thousand Ninety-two Dollars and fifty 
cents ($158,092.50), being the difference between the 
price of Two Hundred Fifty-five Thousand ($255,000.00) 
Dollars, for which the Societe Elisabeth alleged that the 
said vessel could have been sold to the said Societe Cor- 


13 


nellie, and the sum of Ninety-six thousand Nine Hun¬ 
dred and Seven Dollars and fifty cents ($96,907.50), 
which is the sum for which the said Societe Elisabeth 
has already obtained judgment against the plaintiff 
herein. 

Jurisdiction has been duly obtained over plaintiff 
herein in accordance with the laws of the Kingdom of 
Belgium, and plaintiff herein is now preparing to inter¬ 
pose all defenses available to it. 

Seventeenth : The principal and moving cause of 
the further damages and injuries now alleged by the 
Societe Elisabeth was the act of the Gulf Shipbuilding 
Company and/or the American Lumber Company in 
making the false representations aforesaid and in fail¬ 
ing to fulfill the undertakings contained in its contract 
with the Societe Elisabeth, and Furness, Withy & Co., 
Ltd., may be held to a further liability to the Societe 
Elisabeth for failing to discover the falsity of said rep¬ 
resentations, and for failing to save the Societe Elisa¬ 
beth harmless from the damages caused by the afore-, 
said positive wrongful act of the Gulf Shipbuilding Com¬ 
pany and/or American Lumber Company, and in conse¬ 
quence the plaintiff herein may be forced and compelled 
to pay to the Societe Elisabeth further damages caused 
by the said wrongful act of the Gulf Shipbuilding Com¬ 
pany and/or American Lumber Company, and plaintiff 
has been and will be forced to incur and pay expenses in 
and about the defense of the present Belgian action. 

Eighteenth : On February 10, 1925, the plaintiff 
by its attorneys filed a notice in due and proper form 
of intention to claim with the defendant, Miller, the 
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Alien Property Custodian, in respect of the facts set 
forth in the Sixteenth and Seventeenth paragraphs 
above, and requested him to appear and intervene 
and defend the aforesaid suit brought against the 
plaintiff in Brussels; but said Miller has refused and 
neglected to appear and intervene and defend said suit, 
and has refused to indemnify plaintiff in respect of any 
judgment which may be rendered against said plaintiff. 


Nineteenth: The plaintiff cannot obtain any judg¬ 
ment at law against the American Lumber Company and 
against the Gulf Shipbuilding Company or either of them 
for the reason that said corporations have been dissolved 
as aforesaid and under the laws of the State of Florida 
their corporate existence has been terminated and all the 
assets, property and profits formerly belonging to said 
corporations have been paid over to and are now under 
the control of the defendant, Miller, as Trustee and 
Alien Property Custodian, and in the possession of de¬ 
fendant, White, as set forth in paragraph Eleventh 
hereof. 


Twentieth: By reason of the premises the plain¬ 
tiff has an interest, right or title in and to any and all 
the moneys, assets, property and profits formerly be¬ 
longing to said corporations, and said moneys, assets, 
property and profits in the hands of the defendants as 
aforesaid are subject to an equitable charge in favor of 
the plaintiff as the sole stockholder of the said corpora¬ 
tions and in all respects successor in interests thereof. 

Twenty-fiiist: The plaintiff has become entitled, 
therefore, to recover from defendants the sum of One 
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Hundred Twenty-nine Thousand One Hundred Fourteen 
Dollars and twenty-nine cents ($129,114.29), with interest 
thereon from the third day of September, 1924, together 
with the costs and disbursements of this present suit. 

Wherefore, the plaintiff prays that it may please 
this Honorable Court to decree: 

1. That a writ of subpoena be issued citing the de¬ 
fendants to appear and answer this complaint. 

2. That the claim of the plaintiff against the Ameri¬ 
can Lumber Company and the Gulf Shipbuilding Com¬ 
pany be established in the sum of One Hundred and 
Twenty-nine Thousand One Hundred and Fourteen Dol¬ 
lars and twenty-nine Cents with interest from the third 
day of September, 1924, together with the costs and 
expenses of this present suit. 

3. Further, that the Alien Property Custodian, as 
sole stockholder of the said corporations, be directed to 
pay the said sum out of the corporate assets and profits 
of the said corporations remaining under his control as 
Trustee, and at present deposited with the Treasurer of 
the United States. 

4. That a lien be declared to exist upon the said 
corporate assets and profits deposited in the Treasury 
of the United States until the claim of your plaintiff shall 
have been duly satisfied therefrom. 

5. That the defendants, White and Miller, be tem¬ 
porarily enjoined from paying or transferring said cor¬ 
porate assets and profits or any part thereof to any other 
person or persons without first satisfying the plaintiff’s 
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claim or reserving sufficient funds to satisfy the said 
claim. 

(>. That the defendant, Miller, be ordered and di¬ 
rected to appear, intervene and answer in and to defend 
the new suit brought on or about November Gth, 1924, by 
the Societe Elisabeth against tlie plaintiff herein in the 
Tribunal of Commerce in the City of Brussels in the 
Kingdom of Belgium. 

7. That the defendants, Miller and White, be ordered 
and directed to pay out of the aforesaid assets and 
profits, any judgment which may be rendered against the 
plaintiff therein in the said new suit mentioned in the 
Sixteenth paragraph above. 

8. That the plaintiff herein be permitted to make 
further claims, either by suit or otherwise, against the 
defendants, Miller and White, for any damages that the 
plaintiff may hereafter suffer or for any damages that 
the plaintiff may hereafter be required to pay by reason 
of the matters set forth in this complaint. 

9. Such other and further relief as the justice of this 
cause may require and to the Court may seem proper. 

And your Complainant will ever pray. 

Charles Henry Butler and 
John A. Kratz, 

Attorneys for Plaintiff. 
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State of New York, ) 

7 r SS * 

County of New York, \ 

I, II. C. Blackiston, on oath state: 

1. Tliat I am a Director of Furness, Withy & Co., Ltd., 
and a citizen and resident of the United States, residing 
in the City of New York; 

2. That I have read t lie foregoing complaint and that 
the facts stated therein are true to the best of my knowl¬ 
edge, information and belief. 

II. C. Blackiston. 

Subscribed and sworn to before me 
this 21st dav of Februarv, 1 D27>. 

» * 7 

/ 

J. E. Rogers 

Notary Public, N. Y. Co. No. 154 
Cert. Filed in County Clerk’s 
and Register’s Oflice No. 6019 
Commission Expires March 50, 1926. 
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SCHEDULE A. 

This Agreement, entered into this 25th day of Sep¬ 
tember, A. D. 1918, between Monsieur he Wischer act¬ 
ing President of Society Elizabeth Omnium Francobelge 
Dentreprises De La Panne Belgique and the Gulf Ship¬ 
building Company, a corporation under the laws of the 
State of Florida, of Millville, Florida, U. S. A., by which 
the former buys and the latter sells;— 

The Wooden Motor Schooner, now being built at 
Millville, Fla. by the sellers; said vessel being estimated 
by the Sellers to be of about 2300 tons (of 2240 lbs.) 
deadweight cargo capacity under deck. Further par¬ 
ticulars of said vessel are as follows:— 

Four masted fully top rigged wooden motor 
schooner equipped with full topsail rigging. 

Equipped with two 100 IIP. Fairbanks-Morse 
C. O. engines. 

Equipped with such hoisting engines and other 
auxiliary power for hoisting as necessary for 
this size vessel. 

Being built of selected Long Leaf Yellow Pine and 
other first class materials. 

Length of keel 193'; length over all 232'; moulded 
beam 42' 0"; moulded depth (shallowest point) 
21 '. 

She will have a double deck suited for the lumber 
trade and in other respects being built especially 
for the lumber trade. 

She has not been measured as yet, but the builders 
think her net registered tonnage estimated 
about 1100 tons. 

Her draft fully loaded will be 1G or 17 feet. 

She will have three large hatches, 10 x 12 feet each. 
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Two (2) fuel oil tanks of about 7500 gallons ca¬ 
pacity each will be provided by the builders. 

She will be equipped for Transatlantic Trade. 

Her lumber carrying capacity estimated at about 
1,500,000 ft, including deckload. 

Builders guarantee to deliver her on the last day 
of November 1918. 

The Sellers agree to complete, launch and equip the 
said vessel and secure for her a Fifteen (15) year A-l 
Class in The American Bureau of Shipping. (Builder’s 
option to obtain either French Veritas or British Lloyds 
Classification equivalent to Fifteen years A-l American 
Bureau of Shipping), on or before the expiration of the 
date mentioned above. If vessel is not ready for de¬ 
livery at the expiration of time mentioned above, the 
Buyers agree to extend delivery time for three months 
longer, with the understanding that the Sellers will pay 
$100.00 per day demurrage for every day used during 
the period of the additional three months time allowed. 
If the Builders deliver the vessel prior to the expiration 
of the time stated above, the Buyers agree to pay to the 
builders, $100.00 per day despatch money for every day 
saved on the delivery of the vessel from the agreed time 
of delivery. If the Builders fail to deliver the vessel to 
the Buyers, fully equipped and ready for sea, as per this 
agreement, within three (3) months from the expira¬ 
tion of time of delivery named above, Buyers will have 
the option of cancelling this contract and all amounts 
paid shall be refunded by the Seller to the Buyer with 
interest at 5% per annum. 

The Buyers shall have every facility of inspection and 
shall have the right to make such changes in arrange¬ 
ment and equipments as are necessary to suit their spe- 


cial purpose; such changes shall he made at Buyer’s op¬ 
tion either by the Buyers or the Sellers; if made by the 
Sellers, they shall be paid therefor at the time of the 
final payment, the actual cost of making such changes 
and in addition thereto, 15% of such cost as profit; and 
the Sellers shall be allowed such additional time for the 
delivery of the vessel as shall be made necessary bv such 
changes. The Buyers or their fully authorized Agent 
shall give the Sellers written direction for making such 
changes and shall agree in writing with the Seller upon 
the additional time to be allowed therefor and shall pay 
in cash fifty (50%) per cent of estimated cost of such 
changes. 

Where details of construction are not covered by par¬ 
ticulars above, and specifications and blue prints hereto 
attached, it is agreed that it shall be a good ship-shape 
job, and just as though the Sellers were completing the 
ship for themselves for the lumber trade, their inten¬ 
tion being to turn out a thoroughly strong, substantial, 
heavv-dutv, cargo-carrving motor schooner without 
frills or wasteful ornamentations, according to blue 
prints hereto attached. 

The performance of this contract on the part of the 
Sellers shall be subject to the demands of the U. S. Gov¬ 
ernment, fires, floods, strikes and other occurrences be¬ 
yond the Sellers’ control, provided the Sellers shall have 
fully notified the Buyers in writing of any such contin¬ 
gencies, at the time or times when such contingencies 
are alleged by the Sellers to have occurred. 

Each party hereto shall insure its interest. The Buy¬ 
ers shall pay the Sellers for said vessel, the sum of One 
Hundred Forty Seven and 50/100 ($147.50) Dollars U. S. 
Currency per deadweight ton of 2240 lbs. of vessel’s dead- 
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weight carrying capacity under deck, payable in Pensa¬ 
cola, Florida, without discount or exchange and payable 
as follows: 

Seventy Five Thousand ($75,000.00) Dollars cash 
on signing Contract. 

Sixty Thousand ($60,000.00) Dollars when engines 
received. 

Sixty Thousand ($60,000.00) Dollars when vessel is 
launched. 

Balance on delivery of vessel. 

* 

With delivery the Sellers shall exhibit a clean title. 

The Sellers agree to furnish to the Buyers, a bond in 
favor of the Buyers with sufficient sureties, conditioned 
to repay to the Buyers any portion of the suras paid 
under this contract, which shall, prior to the delivery of 
the vessel, legally become payable through the default 
of the Sellers in the performance of this contract. 

It is agreed that if the Buyers shall fail to make any 
payments when due, and the Sellers shall thereafter make 
a demand by cable upon the Buyers for such payment, 
and the Buyers shall thereafter fail for ten (10) days 
to make such payment, the vessel should be sold by pub¬ 
lic auction and difference of price deducted from Pur¬ 
chaser’s deposit, or payments on contract. 

If the Buyers and the Sellers shall not be able to 
agree as to the deadweight carrying capacity of the ves¬ 
sel, such deadweight carrying capacity shall be deter¬ 
mined by arbitration. For such purpose the Sellers shall 
nominate one arbitrator and the Buyers shall nominate 
one arbitrator, and if they shall not be able to agree, they 
shall nominate an umpire and the finding of the two Arbi¬ 
trators and the Umpire shall fix the deadweight carrying 
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capacity of the Schooner for the purpose of determining 
the purchase price under this contract. 

The Sellers agree to give a trial trip of a few hours 
within harbor. Builders agree to secure transfer of flag 
for this vessel on completion, to the Belgian Flag. If the 
United States Government should commandeer or requi¬ 
sition this vessel, or if the Belgian flag cannot be secured 
for her, prior to the delivery of this vessel by the Sellers 
to the Buyers, or if vessel not allowed by U. S. Govern¬ 
ment to come to Europe, the Sellers agree to refund all 
money paid under this contract by the Buyers with 5% 
interest as provided for in clause in reference to Bond 
in this contract. 

The Buyers hereby appoint Furness Withy & Co. of 
New York, N. Y., their Agent in the United States upon 
whom all notices may be served, or demands made which 
are authorized or required to be given or made to or upon 
the Buyer by this contract. 


Signed in duplicate, this 25th day of September, A. 
D. 1918. 


Gulf Shipbuilding Co. 
William Ij. Wilson, President. 


Witnesses: 

W. J. Kelly 
Y. W. Philips 

This is true copy of the original. 

Pensacola Maritime Corporation 

By I. Greenblatt, as agent 
Manager. 
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SCHEDULE B. 

Copy of Judgment after the Hearing of all parties deliv¬ 
ered in public audience in the Sixth Chamber Ex¬ 
traordinary of the Tribunal of Commerce of Brus¬ 
sels, on the 10th March 1923. 


Present Messieurs Puttaert, Vice President, and Dau- 
bresse, Deputy Referee. In this case pleaded the 
20th January 1923 the Tribunal renders and pro¬ 
nounces judgment as follows. 

On behalf of the Societe Elisabeth Omnium d’Enterprises, 
Plaintiffs, appearing Maitres Leveque and Heilporn, 
bearer of the documents, 


v. 

Furness Withy & Co., Ltd., Defendants, appearing Mai¬ 
tres Rene Marcq and W. Hanssens, bearers of the 
documents. 

I. Whereas the plaintiffs had bought on the 25th 
September 1918 at the Gulf Shipbuilding Co. at the price 
of $147.50 U. S. per ton dead weight a motor schooner 
which was under construction at the yard of the Vendor; 

Whereas they had when contracting appointed the de¬ 
fendants as their agents in the United States and ver¬ 
bally stipulated that all communications and demands 
which might concern the purchaser should be addressed 
to the defendants; 

Whereas on the 5th October 1918 the plaintiffs, in¬ 
forming the defendants of this mandate, requested them 
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to do the best possible in their interests and gave them 
full power to take delivery of the vessel, adding that they 
were sending Captain Yerwee to equip the schooner; 

Whereas the defendants accepted this mission without 
reserve on the 10th October 1918 and immediately took 
steps to ascertain the condition of the bargain; 

Whereas they put themselves in regular touch with 
tlie builders, and in particular discussed with them the 
price of the vessel and agreed on this price in July 1919 
on the basis of a deadweight of 2337 tons; 

Whereas the ship left Millville on tlie 14th July 1919 
and proceeded to load a cargo of wood at St. Andrew’s 
Bay; that she sailed for Europe on the 13th August 
1919, but was unable to accomplish this voyage; that 
after having put in first to Port Tampa, she was found 
to be in an unnavigable condition and was brought to 
Savannah, where she was sold at auction by creditors; 
that the price thus obtained was absorbed by the charges 
by which the vessel was encumbered; 

Whereas the plaintiffs found their action on the 
grounds that the defendants ought to have assured them¬ 
selves that the vessel complied with the conditions of 
the sale, especially from the point of view of the ton¬ 
nage (deadweight) and navigability, and that they com¬ 
mitted serious faults in the execution of their instruc¬ 
tions, and the plaintiffs claim under this head a sum of 
two million francs as damages; 

Whereas in these conclusions the plaintiffs bring the 
amount claimed to the sum in Belgian money equivalent 
to 403,421.96 dollars besides interest at 5M 2 % upon 70,000 


25 


dollars from the 14th June 1919 and upon $50,000 
since the 25th June 1919; 

Whereas the defendants maintain with reason that 
these conclusions are not admissible inasmuch as they 
exceed the amount claimed in the writ; that indeed the 
legal contract is bound on the basis of the libel in the 
introductory writ in the case; that at the utmost the 
Tribunal can validly deal only with the claim in that 
writ and within the limits of its purview (art. 415 Code 
of Civil Procedure); 

II. Whereas it appears from the aforementioned 
facts that the defendants had the fullest powers to rep¬ 
resent the plaintiffs in that which concerned the execu¬ 
tion of the agreement for the purchase of the vessel; 

Whereas they were empowered to perform in the 
name of the plaintiffs all necessary lawful acts to that 
end; that it fell upon them to take care of and manage 
the funds transferred by the plaintiffs to America; 

Whereas the most important operation comprised in 
their mission consisted in determining the amount of the 
price and the defendants were never in doubt as to their 
powers in this regard; that they conducted direct with 
the builders the negotiations which resulted in the final 
settlement; 

Whereas it is true that the plaintiffs were repre¬ 
sented at the Shipbuilding yard by Captain Verwee and 
that the defendants were relieved from themselves send¬ 
ing a surveyor there but this did not in any way affect 
the authority with which they were invested; 

Whereas the powers of the Captain were indeed lim¬ 
ited by the plaintiffs from the 5th October 1918 to 
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the equipment of the vessel, that is to say to the engage¬ 
ment of the crew and the purchase of provisions neces¬ 
sary for the voyage; that the funds to be expended in 
this direction were remitted through the intermediary of 
the defendants to whom lie was required to render an 
account of their expenditure; 

Whereas it is true that the plaintiffs communicated 
direct with Verwee (notably on the 2nd and 27th Janu¬ 
ary 1010) it does not appear that these verbal communi¬ 
cations had an object which deviated from the duties 
which were entrusted to him; 

Whereas it therefore does not result that the author¬ 
ity of the defendants was restrained or modified; that the 
plaintiffs on the contrary confirmed this authority in 
absolute terms and with the widest capacity on the 28th 
May 1010, when the discussion began respecting the filial 
settlement; 

Whereas it is nevertheless justly sustained by the de¬ 
fendants that it was not their duty to control the con¬ 
struction of the vessel from the technical points of view; 
that this control was exercised by the Bureau Veritas 
Surveyors; 

Whereas the plaintiffs moreover admit that the de¬ 
fendants did not assume any responsibility on this point 
and do not formulate in the claims any grievance based 
upon the unnavigable condition of the vessel; 

III. Whereas the chief element in the determination 
of the price was the deadweight capacity; 

Whereas the attention of the defendants was drawn 
to this point in the middle of May 1919 and on the 26th 
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of that month the plaintiffs pointed out to them that the 
pretensions of the builders were exaggerated and for¬ 
mally instructed them to take steps to establish the dead¬ 
weight through the Bureau Veritas; 

Whereas the defendants verbally acknowledged re¬ 
ceipt of these instructions on the 29th May 1919 and 
promised to have the deadweight settled and communi¬ 
cate the result to the plaintiffs; 

Whereas on the 12th June following they advised the 
plaintiffs that they had arrived at a final settlement 
with the builder; that the plaintiffs immediately de¬ 
manded to be informed of the deadweight which had 
served as the basis of that settlement; that, in order to 
comply with this request the defendants on the 23rd 
June 1919 solicited this information from the builders 
themselves; 

Whereas in the meanwhile Verwee had on the 24th 
June 1919 informed the defendants that the deadweight 
had been overestimated by the builders; that the de¬ 
fendants suggested to him the next day that he should 
choose in agreement with the builders a surveyor to 
measure the vessel, but without awaiting the carrying of 
this measure they on the 24th June informed the plain¬ 
tiffs that the deadweight had been fixed at 2337 tons (the 
figure indicated by the builders) and that the settlement 
had been agreed on that basis; 

Whereas it results from these facts; 

1st. That the defendants did not prove the dead¬ 
weight through the Bureau Veritas as they had been 
instructed to do; 
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2nd. That they knew that the pretensions of the 
builders on this point were keenly criticised as well by the 
plaintiffs as by Capt. Verwee; 

3rd. That they nevertheless agreed to settle the price 
upon the basis of these pretensions without in any way 
verifying their correctness; 

'Whereas they thus committed a grievous fault for 
which they are responsible; 

Whereas they were so well cognizant of this fault 
that on the 24th December 1919 in consequence of claims 
verbally made by the plaintiffs on the 6th of the same 
month, they affirmed, contrary to the truth, that the 
deadweight had been fixed by agreement with the 
Bureau Veritas; 

Whereas it is useless for them to appeal that Verwee 
advised them on the 28th June 1919 to settle the price 
upon the bases which had been agreed upon with the 
builders; that the duty of the defendants was to follow 
the instructions according to their authority and not those 
of Verwee; that therefore they were not in any way 
obliged to follow the advice of this latter; 

IV. Whei *eas it is not disputed that the figure of 
2337 tons admitted by the defendants considerably ex¬ 
ceeds the actual deadweight of the vessel; 

Whereas the immediate and direct consequence of the 
fault committed by the defendants was the overpay¬ 
ment by the plaintiffs in respect of the purchase price 
of a sum of $147.50 for each ton of the excess; 

Whereas if the defendants had followed the instruc¬ 
tions of the plaintiffs, the settlement ought to have been 
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made on the basis of the measurement effected by the 
Bureau Veritas; 

Whereas the measurement which the plaintiffs caused 
to be made in December 1920, fixes the deadweight at 
1680 tons, that is to say at 657 tons less than the figure on 
the basis of which the defendants settled the price; 

Whereas the loss sustained by the plaintiffs in this 
head therefore amounts to the sum of (657 x 147.50)— 
$96,907.50; 

Whereas the plaintiffs are also entitled to claim by 
way of compensatory damages the legal rate of interest 
upon this amount from the time when they disbursed it, 
that is to say, to the extent of $46,907 from the 14th June 
1919 and for $50,000 from the 25th June 1919; 

Whereas this payment was solicited by the defend¬ 
ants on tlie 29th May 1919, on the basis of the erroneous 
settlement which they had already negotiated at that 
time; that the loss of the use of these funds is directly 
attributable to the fault hereinabove established; 

Whereas it matters little that the defendants did not 
themselves pay the balance of the price to the builders 
until the 20th July 1919; that the loss existed from the 
time when the plaintiffs had, by the act of the defend¬ 
ants, lost the use of the sums above mentioned; 

Whereas the plaintiffs allege besides that if they had 
known the actual deadweight they would not have taken 
delivery of the vessel and would have claimed cancella¬ 
tion of the sale; 

Whereas whilst admitting that the clauses of the 
agreement might be of such a nature as to justify can- 
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cellation for this reason, yet the allegation of the plain¬ 
tiffs rests upon a hypothesis; that the allocation of dam¬ 
ages and interest cannot be founded simply upon pos¬ 
sibilities ; 

That it is equally wrong that the plaintiffs should in¬ 
voke as a source of prejudice the fact that the third 
part to whom they had resold the vessel in October 
1919 refused to execute the contract notably because the 
deadweight was less than 2337 tons; 

Whereas the damage which may have been sustained 
under this head was not provided for when contracting 
because in regard to the defendants the plaintiffs con¬ 
stantly manifested that it was their intention to work 
the vessel themselves; that at the most it concerns a loss 
which was not the immediate and direct result of the 
fault committed by the defendants; that therefore it is 
not incumbent upon these latter to make it good (art. 
1150 and 1151 of the Civil Code); 


For these reasons 

The Tribunal discards all other conclusions, declares 
inadmissible the conclusions of the plaintiffs in so much 
as they exceed the sum of 2,000,000 francs claimed in the 
writ; declares that the defendants are in fault for having 
agreed without verification and contrary to the instruc¬ 
tions of the plaintiffs on the deadweight of 2337 tons in¬ 
dicated by the builders as the basis for the settlement of 
the price of the vessel bought by the plaintiffs, condemns 
the defendants to pay to the plaintiffs, by way of dam¬ 
ages, the sum in Belgian money equivalent at the ex¬ 
change of effective payment; 
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1st. to $96,907.50 U. S.; 

2nd. to interest at the legal rate upon $46,907.50 U. S. 
from the 14th June 1919 to the 9th April 1921; 

3rd. to interest at the legal rate upon $50,000 U. S. 
from the 25th June 1919 to the 9th April 1921; 

Declares that the total amount of the condemnations 
shall not exceed the sum of two million francs claimed in 
the writ; condemns besides the defendants in judicial in¬ 
terest and in taxed costs to this day of 48.90 francs; 

Declares there is no ground to order provisional exe¬ 
cution of judgment without security. 
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SCHEDULE C. 

Decision of the 5th Chamber of the Court of Appeal 
of Brussels, 28th June, 1924. 

In the case of 

Furness, Withy & Co., Ltd. 

v . 

The Ste. Elisabeth Omnium D’Entreprises 

Registered copy inspected of the judgment of 10th 
March 1923 by the Tribunal of Commerce of Brussels, 
which is appealed against. 

Whereas the Appellant Company verbally accepted 
on the 10th October, 1918 the paid mandate to represent 
the respondent in the United States for the execution of 
the verbal contract of the purchase of a schooner of 
2250/2300 tons, then under construction at Millville 
(Florida); that the terms of the contract were imme¬ 
diately brought to the knowledge of the appellants at 
their request; 

Whereas the chief object of the appellants’ mandate 
was the reception of the ship and the payment of the 
price, which was to be calculated at the rate of 147.50 
United States dollars per ton of 2240 lbs. deadweight 
carrying capacity under deck; 

Whereas the balance of the price including that of 
various complementary fittings, amounting to $120,000 
was sent on the 9th of July, 1919 by the appellants to 
the seller: that this payment, effected by means of funds 
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consigned by the respondent to the appellants, had been 
made in accordance with a calculation based on the 
hypothesis that the vessel (La Ville de Dixmude) would 
have had a deadweight carrying capacity under deck of 
2337 tons; but that according to the respondent, this 
deadweight was only 1680 tons; that, consequently the 
payment corresponding to the difference of 657 tons 
was made unduly to the sellers and the sum thus over¬ 
paid should have been restored to the respondent by the 
appellants; 

Whereas the deadweight of 1680 tons was fixed on 
the 7th of December, 1920 after a measurement made 
at Savannah, where the vessel was, and by means of 
calculations made by a Mr. Haight appointed by Mr. 
Laverie of the Bureau Veritas of New York, the appel¬ 
lants having been invited to be present at these opera¬ 
tions, but having declined, that without casting doubt 
on the competence of this expert, nor criticising his 
method of procedure, the appellants insist that it is 
the gross deadweight which it is necessary, according 
to the contract, to take into account in fixing the price, 
but that it is precisely this gross tonnage which the 
above-mentioned expert decided, in adding, to the 1603 
tons difference in weight of water displaced by the ves¬ 
sel light, 77 tons corresponding to heating and lubricating 
oils, gasoline, stores, spares, fresh water and bilge water: 
that in these conditions there are grounds for admitting 
as a fact sufficiently established in law that the dead¬ 
weight of the vessel was only 1680 tons; 

Whereas the appellants insist, even if it is so, that 
they have not committed any fault engaging their respon¬ 
sibility, first, because the payment of $120,000 should 
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have been made in the execution of a transaction con¬ 
cluded with the sellers by the appellants within the limit 
of their powers and without their being capable of be¬ 
ing blamed for having concluded it; second, because the 
appellants did all they should do with a view to verify¬ 
ing the deadweight and were authorized in believing that 
this amounted to 2337 tons; 

Whereas, as to the compromisory arrangement 
claimed, it is true that the respondent on the 29th May 
1919 gave the appellants by telegraph full powers to 
negotiate and act in his best interests, and that the ap¬ 
pellants announced on the same day their intention of 
making the best arrangement possible with the builders; 
it is true also that certain items of account to be set¬ 
tled, namely: the indemnity for delay in construction and 
the cost of certain supplementary work, would eventually 
be discussed; that the sellers did not hesitate to use 
threats (27th June 1919) but that these circumstances 
did not relieve the appellants from bringing all their 
energy and most diligent care to the negotiation of the 
arrangement; that it is in such a case the duty of the 
one who negotiates to look after the rights of his prin¬ 
cipal, as it is the essence of the transaction to anticipate 
or settle a litigation by the aid of reciprocal sacrifices; 

Whereas, the appellants, far from abandoning by 
means of concessions on other items, their contention 
that the deadweight was less than 2337 tons, have not 
drawn from this insufficiency the advantage they could 
have with the builders, nor even insisted upon a proper 
verification; that from then they wrongly tried to claim 
that the abandonment of this insistence would be com¬ 
pensated by equivalent advantages; that they did not in 
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fact demonstrate the existence of these nor mention any 
precise fact necessary to establish them; 

Whereas, as to the settlement of the deadweight, in 
accordance with the sale contract this was to be deter¬ 
mined, in case of disagreement by arbitrators; 

Whereas, the appellants did not point out this stipula¬ 
tion to the sellers, unless in vague terms, and very late, 
the 25th June 1919; 

Whereas, the respondent, justly anxious to see the 
question of the actual deadweight settled, insisted on the 
26th May 1919 that it should be calculated with the assist- 
tance of the Bureau Veritas; 

Whereas, if the Bureau Veritas did not usually under¬ 
take such a mission, it was the duty of the appellants to 
point this out to the respondent; that in any case the 
appellants could not consider as the Bureau Veritas 1 
decision the simple application of an empiric formula 
which was indicated on the 29th May 1919 to the builders 
by an expert of the Bureau Veritas and which was be¬ 
sides only capable, according to the same expert, of giv¬ 
ing an approximate result and not the exact deadweight 
necessary for the calculation of the price; 

Whereas, the respondent found himself, by reason of 
the distance between Europe and America, unable him¬ 
self to control the carrying out of the sale contract; that 
the appellants, charged under these circumstances with 
a mission of trust in accord with their special compe¬ 
tence, should have devoted to it a particular attention, 
above all when it was a question of such capital impor¬ 
tance as the fixing of the price; 
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Whereas, from the 12th of June 1919, contenting them¬ 
selves with the declaration of Captain Verwee, appointed 
by the respondent in Florida, that the vessel measured 
93,440 cubic feet and without verifying if the empiric 
and moreover approximate formula indicated two weeks 
earlier was correctly applied to this basis, or if the 
required deductions were made, the appellants concluded 
at New York with the constructors an arrangement styled 
by them the same day as final and fixing the balance of 
the debt of the respondent at $120,000; 

Whereas, Captain Verwee, originally charged with 
the sole mission of taking command of the vessel, fitting 
her out and signing on the crew, was brought in fact, by 
reason of the delay in construction and prolongation of 
his stay in Florida, to intervene between the builders, 
the appellants and the respondent, regarding the settle¬ 
ment of numerous difficulties, but that this situation did 
not and could not in consequence relieve the appellants 
from any of the responsibilities inherent in their 
mandate; 

Whereas, Captain Verwee announced on various occa¬ 
sions, in June 1919 (notably the 22nd, 24th and 28th in 
the morning) that the deadweight was below 2337 tons, 
but that the appellants persisted in abstaining from pre¬ 
cise verification; 

That it matters little, in these circumstances, that he 
(the Captain) should have for reasons unknown, on the 
28th June afternoon, advised the appellants to pay the 
sum agreed upon on the 12th of June at New York; that 
the appellants did not have to conform their decision to 
the opinion of a subordinate, any more than they needed 
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the inspiration of the interested assertions of the 
builders; 

That it matters not either that the appellants should 
have appeared to have changed about between the 12th 
of June and the 28th of June, in spite of their accord 
with the builders of the 12th June, any more indeed than 
it mattered that Captain Verwee should have informed 
the respondent the Oth July 1019 of the suspicion which 
he said he had of collusion between the appellants and 
the builders, at the very moment when, in America, he 
appeared to be in agreement with them, or was forced 
to dissimulate his true sentiments; 

That, whether one envisages the arrangement arrived 
at between the appellants and the builders as a trans¬ 
action properly speaking or as a simple closing of ac¬ 
counts, it is certain that the appellants have committed 
in their operations faults which engage their responsi¬ 
bility, which have caused the respondent the loss fixed 
by the first judge; that having received a sum in dollars 
in 1010, the appellants are held to restore that which they 
paid wrongly to the builders and should suffer in this re¬ 
spect the consequence of the variations in exchange; 

Whereas the debiting of the compensatory interests 
has not formed the subject of the appellants’ remarks; 
that they may be considered as an element in the calcu¬ 
lation of the damage in the principal; 

For these reasons and those of the first judge, 

The Court, putting aside all other conclusions, receives 
the appeal, declares the appellants without grievance, dis¬ 
misses their appeal, confirms the judgment a quo, con¬ 
demns the appellants in the cost of the appeal, gives 
judgment to the respondents. 



FURNESS, WIT TTY & CO. T.TD., VS. n. SUTHERLAND ET AL. 39 
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M of ton to I) IS MISS. 

Filed April 8, 192.'). 


Xow come the defendants, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of 
the United States, separately and severally moving to dis¬ 
miss the hill of complaint, and for their separate and sev¬ 
eral motions assign tin* following: 

(1) It appears affirmatively from the allegations of the 
hill of complaint that the debt upon which the plaintiff 
herein seeks to recover was not owing to and owned bv the 
claimant prior to October (i, 1917. 

(2) That the claim upon which the plaintiff seeks to re¬ 
cover is not a debt within the purview and meaning of Sec¬ 
tion 9 of the Trading with the Fnemy Act, as amended. 

(3) 'That this Court is without jurisdiction of the subject 
matter of this suit. 

(4) That the claim upon which the plaintiff seeks to 
recover is not a debt owing from an enemv or allv of enemy 
whose property or any part thereof has been conveyed, 
transferred, assigned, delivered or paid to the Alien Prop¬ 
erty Custodian or seized bv him and held bv him or by 
the Treasurer of the United States. 

(b) That the plaintiff has not stated grounds for equita¬ 
ble relief under Section 9 of the Trading with tin* Hnemv 
Act. 

PEYTON G OK POX, 

Attorney of the United States in 
and for the District of Columbia. 
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Filed Mav 11, 1925. 


'This is a suit brought under the provisions of the act of 
Congress, commonly referred to as the Trading with the 
Enemy Act, and its amendments; and arises under the fol¬ 
lowing facts, as set forth in the complaint: 
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Plaintiff is a corporation, organized and existing under 
the laws of the l nited Kingdom of tlroat Britain and Ire¬ 
land, having its principal place of business in London, 
England, and maintaining an otlice in tin* City and State ot 
Xew York. 

In January, 1018, tin* Alien Property Custodian seized 
the capital stock of tin* (lerman American Lumber Com¬ 
pany, a corporation organized and existing under the laws 
of the State of Florida, and having its principal place of 
business therein. Thereupon, said Alien Property Custo¬ 
dian, as sole stockholder of said corporation, proceeded 
to direct and manage its affairs: caused its name to be 
changed to the American Lumber Company; caused certain 
persons to be elected as officers and directors, ot whom one 
Wilson was elected President : and, thereafter, at all times, 
continued to manage and conduct the affairs of said Ameri¬ 
can Lumber < 'ompuny. 

In July, 1!BS, said American Lumber t 'mnpnny purchased 
the entire capital stock of the (iulf Shipbuilding Company, 
a Florida corporation: whereupon, all of the directors of 
tin* American Lumber Company were elected sole directors 
of the (iulf Shipbuilding Company; the said Wilson was 
elected President of the latter company; the affairs 
40 thereof were likewise conducted, managed and con¬ 
trolled, by the Mien Property Custodian, as a de¬ 
partment or instrumentality of said American Lumber 
Company. 

On September 2b. BBS, said American Lumber Company, 
acting through said (iulf Shipbuilding Company, contrncted 
to construct and sell to a corporation, which may be brietly 
described as Societe Elisabeth, organized and existing under 
the laws of the Kingdom of Belgium, and said Societe 
agreed to purchase, a wooden motor schooner, tin* same, 
when completed, to have a deadweight carrying capacity, 
under deck, of about 2.J00 tons, (of 2,240 pounds each,) at 
tin* rate of si4< .bo per dcadwt ight ton, to be paid in instal¬ 
ments, as specified in the agreement, the last instalment to 
be paid on delivery of the vessel. The contract, while made 
in the name of tin* (Iulf Shipbuilding Company, was in fact 
for the benefit of the American Lumber Company, acting 
through their common officers or directors: all, however, 
under the supervision and control of the Alien Property 
Custodian. 
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By the terms of the e ntract, plaintiff heroin was nomi¬ 
nated as accent of said Soeiete Elisabeth, to take delivery 
of, and make payment for, said vessel when completed; and, 
as such agent, plaintiff made all payments, as required by 
the contract, for the account of and in the name of said 
Soeiete. 

At various times in the month of June, 1 ( J1J, the said 
Wilson, acting in his several capacities aforesaid, and as 
agent of the Alien Property Custodian, represented to 
plaintiff, at its oflice in the City and State of Xew York, 
that the deadweight cargo-carrying capacity, under deck, 
of said vessel was 2,337 tons. 

41 The representations aforesaid were untrue in fact 

and fraudulent, and were known to he such when 
made, or, having been made by one having special means 
of knowledge, should have been known by him to have been 
untrue and fraudulent; that the representations were made 
with the intent that plaintiff should act in reliance thereon; 
the fact being that the vessel did not have a deadweight 
cargo-carrying capacity, under dock, of more than 1,680 
tons. 

Plaintiff, thereunto induced by the foregoing representa¬ 
tions, made final payment, July 0, 1010, to said Gulf Ship¬ 
building Company, in the sum of $120,000, being the balance 
of purchase price under the contract for a vessel having a 
deadweight cargo-carrying capacity, under deck, of 2,337 
tons, at the rate of $147.50 per ton. 

On Februrary 2, 1021, the American Lumber Company 
and the Gulf Shipbuilding Company were dissolved, under 
the laws of the State of Florida; and the entire assets of 
said corporations, amounting to $660,000, were paid to the 
Alien Property Custodian as Trustee and sole stockholder 
thereof; and said sum was deposited with defendant, Frank 
White, the Treasurer of the United States; and it is alleged 
that said sum became and is impressed with a trust to pay 
tin* just obligations of the Gulf Shipbuilding Company 
and or the American Lumber Company. 

The complaint then alleges, in detail, certain proceedings 
thereafter instituted and prosecuted by said Soeiete Elisa¬ 
beth against plaintiff herein, in the courts of Belgium, grow¬ 
ing out of the overpayment by plaintiff for the vessel afore¬ 
said, being the difference between the tonnage of 2,337 tons, 
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;is contracted for, ami l,bs> tons, which latter was 
42 the actual deadweight carrying capacity, under deck, 
ol* the vessel, at the value of $147.7)0 j)er toil; and 
which proceedings resulted in a judgment against plaintiff, 
and in favor of said Societe Plisabeth, which judgment was 
affirmed, on appeal, by the Court of Appeals of Brussels, 
being the highest court of ap|)eal to which the cause could 
he taken under the Belgian law: whereby the plaintiff herein 
was adjudged to pay, and, on September 2, 1024, did pay, 
said Societe the full sum of $122,022.7)7, (representing prin¬ 
cipal and interest:) in addition to which amount, plaintiff 
necessarily and reasonably expended the further sum of 
$6,OS0.72 for counsel fees and the costs and expense of the 
litigation: said amounts aggregating the full sum of $120,- 
114.20. 

By reason of the premises, plaintiff claims to have an 
interest, right and title in and to anv and all monevs, as- 
sets, property and profits formerly belonging to the cor¬ 
porations above named, and avers that the same are sub¬ 
ject to an equitable charge in favor of plaintiff: and, ac¬ 
cordingly, it prays recovery against defendants in the sum 
of $120.114.20, wit h interest 1 hereon from September 2, 11)24, 
and costs of suit : the same to be paid out of the corporate 
assets and profits of said corporations remaining under the 
control of the defendant. Alien Property Custodian, as 
Trustee, and at present deposited with t he defendant, Treas¬ 
urer of t he l ’ nited States. 

To the above complaint, the defendants, April 8, 1027), 
filed motion to dismiss, based upon the grounds: 

(</) That the debt upon which recovery is sought was not 
owing to and owned by plaintiff prior to October (>, 1017: 

(h) That the claim is not a debt within the pur- 
42 view and meaning of Section 0, of the Trading with 
the Knemy Act, as amended; 

(r) That this Court is without jurisdiction of the subject- 
matter of the suit: 

(fl) That the claim is not a debt owing from an enemv 

* • 

or ally of enemy whose property, or any part thereof, has 
been conveyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian or seized by him or held by 
him or by the Treasurer of the United States; and, 
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(c) That no grounds are stated for equitable relief under 
Section 9, of the Trading with the Enemy Act. 

The statement of the claim, as set forth in the complaint, 
supra, will sufficiently indicate that it is not a debt owing 
from an enemy or ally of enemy, within Section 9 (a) of the 
act. 

In the instant case, tin* enemy property was not seized 
by the Alien Property Custodian until January, 1918; and 
the particular transaction out of which the claim here in 
suit arose did not occur until July 9, 1919. Hence, if this 
suit can lx* maintained, authority therefor must be found, 
if at all, upon other provisions of the act than said Section 9. 

Counsel for plaintiff assert that the action is brought 
under tin* 'Trading with tin* Enemv Act as construed bv 
Executive Orders; and, in support of tin* contention, refer 
to Section 12 of tin* act, and to Executive Orders Xo. 2813, 
of February 2b, 1918, and Xo. 291b, of July lb, 1918. 

Said Section 12 thus provides: 

“ ‘ The alien property custodian shall he vested with 

all of the powers of a common-law trustee in respect of all 
property, other than money, which has been or shall be, or 
which has been or shall he required to be, conveyed, trans¬ 
ferred, assigned, delivered, or paid over to him in 
44 pursuance of the provisions of this Act, and, in ad¬ 
dition thereto, acting under the supervision and di¬ 
rection of tin* President, and under such rules and regula¬ 
tions as the President shall prescribe, shall have power to 
manage such property and do any act or things in respect 
thereof or make any disposition thereof or of any part 
thereof, bv sale or otherwise*, and exercise anv rights or 
powers which may lx* or become appurtenant thereto or to 
tin* ownership thereof in like manner as though he were the 
absolute owner thereof.” 


The following extracts from paragraphs of said Execu¬ 
tive* Orders should lx* considered in connection with the 
above Section 12 of tin* act; 

Paragraph (3), sub-paragraph (/), of said Executive 
Order Xo. 2813, authorized the Alien Property Custodian 
to— 


“manage, conduct, and operate any business belonging to 
or held for, by, on account of, or on behalf of, or for the 
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I )p up fit ot mi enemy in cases where ;|ie eontinuation of such 
Imsiness may seem to be necessary to prevent waste or to 
protect such business. And the Alien 1’mpertv Custodian 
may sell or otherwise dispose of such business'or anv part 

f r0 ?\,° r (l "‘ ilSS< ' ,s ° r anv l ,arl thereof, whenever such 
sale shall seem to be necessary to prevent waste or to pro- 
toot sii(*h business. * # *” 


1 he following references and extracts concern said |«'v_ 

eeutiye Order Xo. *»1H. Paragraph tl thereof anthorix.es 

the Alien 1 roperty ( ustodian, in addition to the rights 

powers and authority elsewhere therein conferred upon 
him, to— 1 

“continue the conduct or other operation of such business 
or undertaking; and tor such purpose lie shall have the 
light, power and authority * * * p, buy and sell sup¬ 

plies. materials and commodities re.piired or neeessarv for 
the conduct of such business * * to collect debts and 

other.receivables owing to the said business or undertak- 
ln £ * created out of or by operation of such 

business or undertaking, and also debts, accounts 
4o and other receivables accruing or arising out of the 
conduct or other operation of such business or 
undertaking, by the Alien Property Custodian, or under his 
direct mu or authority • * * intervene in anv suit 

<-r action pending in any court * * * in which said 

misinoss or undertaking, or any of the proper!v or assets 
thereof shall be involved or concerned awl I,, /I'rnsrrulr „r 
ar/rwl, as //„ nisr wail In; b, fit,, /mm,■mb awl wain- 
lam m /hr nainr „f I hr Mini I'ro/irr/a Cush,,Han nr a Ihrr- 
insr as mail hr proper, ana rlaim nr sail arisina mil ,,f ,,r 
nisra a/,mi Iraiisarhniis lanl prior or snhsri/n,,,l b, Ihr 

proper/// iras roi,rr,,nl. Iranslrrml, as- 
sifliirtl, il, hr, ml awl ,,, /„,;.! I,, I!,. 

Cash,,ban or was nifuirnl s„ b, l,r. hut armrina mil If )!„■ 
eoi/o ue/ nr n/irralimi of sail, hnsinrss or anilrrtal.il,,,. 

tind generally to manage, administer p"e~ r\e 
conduct, operate ami control such business or imdcrtakite' 
and any or all parts or parcels and assets thereof as tl.. 

flu. absolute owner ‘ (Italics supplied.) 

I aragraph 4authorix.es the Alien Pmpertv Custodian to 

appoint agents and managers who, under his direction and 
control. 
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ma\ be authorized and directed to continue the conduct 
or other operation of any going business or other under¬ 
taking which the Alien Property Custodian himself, as 
provided elsewhere herein, could continue.” 

I aragraph S provides that all claims and demands based 
upon or arising out ot tin* conduct or other operation of 
any such going business or other undertaking and the sale 
or other disposition of any such property, shall be limited 
to and paid or satisfied out of the property or business or 
undertaking involved, and out of which the claim or de¬ 
mand shall have been incurred and shall have arisen or 
been created. This paragraph also exempts the Alien 
1 iopeif\ ( ustodian, his agents, managers, (‘t(*., from per¬ 
sonal liability, “except in tin* event of intentional injury or 
fraudulent misconduct by the person attempted to* be 
charged with liability." 

I raving in mind the rather broad powers and au- 
4d thority thus conferred upon the Alien Property Cus¬ 
todian, paragraph !> is not without significance.* It is 

thus: 

I lie Alien I loperty f ustodian and agents, attorneys, 
bailees, managers and depositaries for him, within the 
limits ot the authority granted by him, shall have power 
a nd ant hot it \ t o < lo a n \ and all thin g's rea son abb* or pro] >er 
in or about or in respect of the exorcise of any of the 
powers and authority specifically granted above; and in ad¬ 
dition are authorized and directed hereby to manage all 
su< h pi ope 1 1 \ ami to do any act or f hings in respect thereof 
or make any disposition thereof or any part thereof by sale 
or otherwise* and exercise any rights or powers which may 
be or become appurtenant thereto or to the ownership 
theieof, in like manner as though tin* Alien Property Cus¬ 
todian were the absolute owner thereof, subject to no 
limitations or restrictions other than those* specifically set 
forth herein or in said ‘Trading with the Enemy Act,’ as 
amended or any prior Executive orders issued pursuant 
thereto not in conflict herewith." 

As stated above, the proposition of plaintiff, briefly 
stated, is, that tin* claim sued upon is one arising under 
Section 12, of the Trading with the Enemy Act, construed 
and applied in the light of the Executive Orders, supra. 
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As originally enacted, the Tra I * 11 lc with the Enemy Act, 
with the exception of Section 12, had to do chiefly with the 
seizure and prompt liquidation of alien enemy property: 
in respect of which, its provisions were direct and explicit, 
or, at least, were quite evidently intended so to he. So far, 
however, as concerned the matter of continuing: the busi¬ 
ness as a £oiti£ concern of property seized, and which, 
from the nature of the property so seized, mi."lit appear to 
he necessary in order to prevent waste or for its protection, 
the provisions of the act wen* more or less imper- 

47 feet—doubtless the necessary details had not then 
boon comprehensively worked out or determined. 

At an rate, and whatever may have boon the reason. Sec¬ 
tion 12, bavin" authorized, in ireneral terms, the continued 
management, by the Alien Property (’ustodian, of property 
seized, with all the powers of a common-law trustee, and 
in like manner as thouu'h lie were the absolute owner 
thereof, authorized the President of the t inted States to 
prescribe rules and regulations in respect thereof. Such 
rules and regulations were so prescribed and promulgated : 
and the question now arises whether said Section 12, and 
the Executive Orders issued thereunder, authorize a suit 
such as t lie present. 

As alreadv indicated, said Section 12 elearlv contem- 
• • 

plated that certain of the property seized should continue 
to be operated, and it conferred authority to do. al¬ 
though in somewhat general terms; leavinir tin* details to 
1 >o supplied by rules and regulations by the President. 
Therefore, when such rules and regulations came to be 
prescribed, as they later were, (Executive Orders Xos. 
281 o and 21M6. sn/nn.) they became part of the law itself; 
certainly to the extent that they are embraced within the 
limitations of tin* authoritv so conferred. 

The President authorized the continued conduct and 
operation ot the business of a "oin." concern, iucludiii" tlu* 
ris^ht of purchase and sale, both of mat(*rials, supplies, com¬ 
modities, and product: he authorized the Alien Propertv 
Custodian to file, prosecute and maintain any claim or suit 
irrowimr out of transactions had prior or subsequent to 
seizure but "rowing out of the conduct or operation of such 
business; he authorized the Alien Property Cus- 

48 todian /o proserw/c or /tefeinl, ns the ease tnntf bo; 
and, evidently in order that there mi"ht be no mis- 
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understanding about the matter, but none the less signifi¬ 
cant ly, he exempted the Alien Property Custodian, and 
his agents, managers, etc., from /ursoual liability concern¬ 
ing any matter, debt, or obligation of any kind growing out 
of the conduct or operation of any going business or con¬ 
cern, except in tin* event of intentional injury or fraudulent 
misconduct. 

It would seem unthinkable, as it would be both unreason¬ 
able and intolerable 1 , to assume that Congress contemplated 
or intended to clothe the Alien Property Custodian with 
full power and authority to engage in business, but with 
immunity from obligation of any kind whatever in respect 
thereof to those with whom la* might happen to do business; 
since that must be tie* logical conclusion of an asserted 
immunity from suit. 

If tin* allegations of fact contained in the complaint be 
true, and, for the purpose of the motion to dismiss, the 
Court must assume that they are true, the plaintiff has 
sustained an actual loss and damage in large amount, grow¬ 
ing out of a liual payment of ^PJi),(M)() it was improperly 
induced to make by an agent and representative of the 
Alien Properly Custodian: the transaction itself growing 
out of the conduct and operation of a going business and 
concern seized by Ihe Alien Properly Custodian; and which 
payment, thereupon, found its way into the gross assets, 
amounting, thus increased, to some 8d(><>,0()(), of tin* aline 
enemy whose property was seized. In other words, the 
alien enemy corporation has he'-n enriched by moneys of 
plaintiff, and to which in equity it is not entitled. 

41» Accordingly, it is the opinion of the Court that the 

motion of defendants to dismiss the complaint should 

I »e ni l mill'd . 

Appropriate order to that effect may be prepared by 
counsel, and submitted upon notice. 

A. A. HOEIILTXG, 

May 11, 102r>. Justice. 

Order Oreri'idinff Mot ion In Dismiss. 

Filed Mav 18, 1JI25. 


* 


'The defendants having, on April 8, 1920, filed a motion 
to dismiss the complaint in the above-entitled action, 
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And, the said motion having com • on to bo hoard on April 
‘28, l!>2o, and after hoarinir Mr. Augustus T. Seymour and 
Mr. Doan H. Stanley, on behalf of tin* defendants in sup¬ 
port of tin* said motion, and Mr. John M. Woolsey, and Mr. 
(diaries Henry Butler, on behalf of the plaintiff in opposi¬ 
tion thereto, and due consideration having been idvon to 
the arguments and briefs submitted: 

It is now ordered that the said motion be, and the same 
hereby is. overruled, with leave to the defendants to tilt* 
their answers to the said complaint within thirty days from 
t he date hereof. 

A. A. IIOKHUXM, 

. lustier . 

Dated May 18, 1025. 

I consent to the form of the above order. 

PEAX HILT, STANLEY. 

.iftnnn it fnr P> ft ml ants Miller ami White. 


;>o 


Ansn rr nf Pcfenrfm/ts. 


Filed dune 17. 1T2:>. 

In the Supreme (\mrt of the District of Columbia, 

In Famitv. 


No. 4.°>72 7 


Fciniss. Withy A (Vmpwy. Limitkd. Plaintiff, 

airainst 

F'*"»ri M rK <\ Micks. Substituted for Tiiomvs AY. Millkil 
M ien Property Custodian. as Trustee of the Assets of 
The American Lumber Company and Culf Shipbuilding 
Coiepanv. and Frank AAdiito, the Treasurer of the United 
States. Defendants. 

Th«* ioint and several answer of the defendants, Fred 
Mi-iMc C. TTh*ks. as Alien Property Custodian, and Frank 
AAMbte. as Treasurer of the United States, respectfully 
shows to the Court: 
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/* /r>7. Defendants adi; .1 tlie* allegations of the first para- 
irrapli of the bill of complaint. 

Second (1, 2, 2, 4 and .>). Defendants arc without knowl- 
c(li^(‘ of the allegations of the first five subdivisions of the 
second paragraph, and in so far as they nii^ht be material 
require strict proof of flu* same. 

Second ((>). Defendants admit the allegations of sub¬ 
division six (f>) of the second paragraph. 

'third. Dedendanfs admit tin* allegations of the third 
paragraph but state that Frederick C. Hicks has succeeded 
I bonias \\ . Miller as Alien Property Custodian, and said 
Frederick C. Hicks has been substituted for Thomas W. 

Miller as a defendant in this cause. 

•d h mirth. Answering the averments of paragraph 

numbered Fourth of the bill of complaint, these de¬ 
fendants upon information and belief, say that in or about 
the month of January. 1J1K, A. Mitchell Palmer, acting in 
the capacity of Alien Property Custodian, after investism 
tion, determined that Fr. Julius Schrcyer and Furstlich 
Schaumbur^-Iiippische Ilofkammer were enemies, and that 
die entire capital stock of the Herman American Humber 
Company, a corporation duly organized and then existinir 
••••del* tin* lavs of the State of Florida, and having its prin- 
eioal place of business at or near tin* Pity <>f‘ Panama in 
the County of Bay, was held for, by, on account of and for 
the benefit of the said enemies. Thereupon the said A. 
Mitchell Palmer re*piired the said stock to lx* conveyed, 
transferred, assigned and delivered to him and required 
cei t ificatos for said stock to be issued to him. There¬ 
after the said requirements of the Alien Property Custo¬ 
dian were fulfilled ami there wore issued to A. Mitchell 
I aimer, as Alien Property Custodian, certificates cover¬ 
in'- the entire capital stock of tin* said Herman American 
Humber Company. Thereafter, in accordance with the haws 
<d‘ the State of Florida, William H. Wilson, W. A. Blount, 

I *• Malone, Hollins N. Randolph and C. S. Ilcbard were 
elected directors by A. Mitchell Palmer, as Alien Prop¬ 
erty < ustodian, and as the sole stockholder of tin* said cor¬ 
poration, am] the said Board of Directors so elected as¬ 
sumed control of the affairs of tin* said corporation, and 
thereafter elected as officers of the said corporation one 
H i 11 i<iin H. \\ ilson. President, and one Alfred Tyler, Sec- 
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1 etai \ and I rea surer. 1 hercatt' the Board of Directors, 
elected as atoresaid, act ini*' in accordance with the 
ie< 11111 enu*n!s o! law, caused tin* name of tin* (lernian 
American Lumber I ompanv to be chunked to Ameri- 
can Lumber ( oinpany. 

J ni tliei answerinii tin* >anl paragraph, these defendants 
den\ that 1 liomas Y\. Miller, individually, or as Alien 
1 iopei t\ ( ustodian, or an\ oi his predecessors, individu¬ 
al!}, oi as Alien Property ( ustodian, managed, conducted 
oi supeixised any oi tin* allairs oi the Lcrmau American 
LuiuIk ‘1 ( ompaiix or the American Lumber ( ompanv, ex¬ 
cept in so i a I as i lie **a id M i i i or a nd h i > p ; edeeessors ill oflice 
ian be held so to have managed, conducted or supervised 
t he business oi i he said l ompanies by reason oi t heir owner¬ 
ship oi the entire stock oi the said corporation. 

/•///A. Answering the nvermenls of paragraph numbered 
I itth oi the bill oi complaint, these dctciidants admit that 
in or about the month of July, l!Ms, the said American 
Lumber < ‘ompanv purchased the entire capital stock of the 
(, ult Shipbuilding ( oinpany, a corporation organized and 
then existing under the laws of the State of Florida, and 
haviiii* - its principal place of business at or near Panama 
t it}, in the ( (»unt} oi Lay and State oi I* lorida; and aver, 
upon information and belief, that the purchase price paid’ 
lor said stock was < >iic hundred thousand dollars (jfl ()(),()()()). 

further answering the said paragraph, these defendants 
admit that \\ illiam L. \\ il>on was elected President and 
Allred lyler was elected Secretary and Treasurer of the 
said Lull Shipbuilding Company after the purchase by the 
American Lumber ( ompanv of the entire capital stock of 
the said Lull Shipbuilding Company, and that William L. 
Wilson, W. A. Blount, F. 1L Malone, Hollins X. Randolph 
and ( . S. 11 chard were elected directors of said Lulf Ship¬ 
building <’ompanv. 

' ,:J Further answerinu the said paragraph, these de- 

iend,mts den} that the American Lumber ( ompanv 
was ever operated and controlled by tile Alien Propcrtv 
( ustodian, except as the Alien Property ( ustodian may be 
hi hi to ha\ e opei a 1 ed and controlled tin* said American 
Lunihi i ( ompaii} b} i(*as(ui oi his ownership oi the entire 
capital stock of the said Company. 
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Further answering the said paragraph, these defendants 
deny that the (>nl 1* Shipbuilding ('ompany at any time came 
under the control and domination of the Alien Property 
Custodian, and or the American Lumber Company, except 
in so far as the ownership of the entire capital stock of the 
said (lulf Shipbuilding Company by the American Lumber 
Company and the ownership of the entire capital stock of 
the American Lumber Company by the Alien Property 
Custodian mav be held to constitute a control and domina- 
tion of the said corporation. 

Further answering the said paragraph, those defendants, 
upon information and belief, say that the affairs of the 
(lulf Shipbuilding Company were kept separate from those 
of the American Lumber ( ompany, and its affairs were con¬ 
ducted by its directors and ollicers separately from the busi¬ 
ness of the American Lumber Company. 

Sixth. Answering the averments of the sixth paragraph, 

these defendants admit that on or about the ‘25th day of 

* 

September, PUS, said Cult' Shipbuilding (’ompany con¬ 
tracted to complete and sell, and the Societe Flisabeth 
Omnium Francobclge d'Kntreprises de la Panne Pelgique 
(hereinafter called the “Societe Flisabeth), a corporation 
duly organized and existing under the laws of the 
• i4 Kingdom of Pelgium, contracted to buv a wooden 

motor schooner (hereinafter called the Vessel) later 
known as the “Ville de Oixmude,* and that a correct copy 
of tin* agreement in connection therewith is annexed to the 
bill of complaint and marked “Schedule A.” 

Further answering the said paragraph, these defend¬ 
ants, upon information and belief, say that the seller esti¬ 
mated tin* said vessel to be of about 2,500 tons (2,240 lbs. 
each) deadweight cargo-carrying capacity under deck, and 
agreed that the purchase price should be at the rate of One 
hundred forty-seven dollars and fifty cents ($147.50) per 
deadweight ton of 2,240 lbs. of the vessel's deadweight 
cargo-carrying capacity under deck, to be paid in install¬ 
ments as specified in said agreement, and the last install¬ 
ment was to be paid on delivery of said vessel. 

Defendants deny all the other separate and several aver¬ 
ments of paragraph Sixth and demand strict proof thereof. 

Scrcnth. Defendants deny that by the terms of said con¬ 
tract Furness, Withy & (’ompany, Limited, the plaintiff 
herein, was nominated as agent of the Societe Elisabeth to 
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, , , , 1 " 1 “• . Il„„ „,i,| |.lai,uiir was 

s '!, 1 ol • s 'ocioto Klisahcth in the I llitotl 

mud. whN " 1111 '«• wi-vihI or demands 

r n ; m " honz ‘- 1 .<••• n<ium*d .o i„. Kivi .„ 

‘|> f " ll|M,l ‘ 1 miller the coin rad 

,j rr ;r a< m " ,hai ^ an. 

I » • »m«l payment to the «i„l, Nhipbuildiny C.- 

Klisaheti, a, ' < '” Un ' ° f a "' 1 iM >'“»* of said Soeiete 

1 ' H >. Defendants deny that at anv time in or 

. T 1 r r aml x l H-.*iii«.nv de..v 

-s ini' 0r | i " ,M " 1 !> 1 !», or June 

!■ *-». M|M«I llie eo.nidetion of the construction of said 

•s. l- -'I any other lime, said Wilson, either as ollieer 

> A, launher Company or as an otliccr of Z 

.IlNiiphmhliny . ompany, or actiny in hehalf of the then 

•Mien I roperty Custodian, or in anv other capacity re 1 

Sta!: ol'V 1 "'. f ,i ;" in ' olhee in the t'ity and 

... . ‘ ' " ll V ;l1 ;| ny other place, that the dead- 

U-. .T y.rearnmy capacity under deck of said vessel 
>\ il.S lolls. 

Detendanis aver, upon information and belief, that in or 

"'V ' 1 ' 1 . 1 ol . J "».*\DM!i, William I,. Wilson. I’resi- 
< ui " t a- < .nil Nhipbuildiny Company, at plaintiffs oilier 

t<> phiuti nimt \ Tv Nl ‘" Y ° rk> ' aV, ‘ ""'onnation 
•in, \lfr I T A ' actilie for Soci.'tc Klisaheti. 

an. Allied lylcr. actiny lor (iulf Shipbuilding Comiiunv 

Itad au-reed that the chic contents of said vessel was H Um 

(U m (*t*l: that lilt* plaint ill was informed bv said Venvoe 

nit there was a dispute hetween Verwee and Tvlcr as to 

the tonnaye ot said vessel; that (iulf Nhipbuildiny Vompanv 

i*;;;. v: , " r VV. -DnMarryiny tnnnaye of 

• aid ssd h\ dividiny the nuniher of cubic feet of contents 

so ayreed upon, by forty (to,. i„ accordance with advice’ 

Hi.ned i"in a duly authorized otlicial of Bureau Veritas 

at New Orhauis 1 .isiana. and plaintiff was nluZlhv 

1010 'V l'"" '' " ’ - S ”" - :iImh " ,l "' ’-'l' «lav of June 

V; i) rr; i v vliir, l i sn< ' 11 , " ,maw was ••'^■>•^.•....<1: 

Am//.. Detendantsdeny that said William L. Wilson had 

special means of knowledge as to the caryo-carrv. 

•X* capacity under deck of said vessel; that anv rep re" 
sentations were made by said Wilson as to the dead- 
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weight cargo-carrying capacity under deck of said vessel, 
except as hereinbefore averred in answer to paragraph 
Eighth of the hill; that said Wilson made any false or fraud¬ 
ulent representations to plaintiff at any time or place; that 
said Wilson knew anv facts or circumstances which were 
unknown to the plaintiff, and that said Wilson suppressed 
or concealed any facts from plaintiff. 

Defendants denv that said vessel did not have a dead 
weight cargo-carrying capacity under deck of more than 
1,()80 tons. 

Truth. Answering paragraph Ten of the hill of complaint, 
defendants deny that any false or fraudulent representa¬ 
tions were made to, or relied or acted upon hv plaintiff. 
Defendants further deny that plaintiff made iinal payment 
to the Gulf Shipbuilding Company of $120,000 as the bal¬ 
ance of the purchase price due under the contract for a ves¬ 
sel having a deadweight cargo-carrying capacity under deck 
of 2,337 tons at the rate of $147.50 per ton. 

Defendants aver, upon information and belief, that plain¬ 
tiff paid the sum of $120,000 to the Dull' Shipbuilding Com- 
pany on the Oth day of duly, 1 DID, as a compromise and 
settlement of all matters in dispute between Societe Elisa¬ 
beth, (lull* Shipbuilding Company and plaintiff, and not 
otherwise. 

Elrccnth. Defendants admit that on or about the 2nd day 
of February, 1021, the said (iulf Shipbuilding (kunpany and 
the said American Lumber Company were dissolved under 
the laws of the State of Florida, but denv that the entire 
assets of said corporations were paid to the then 
57 Alien Property Custodian as trustee, sole stock¬ 
holder, or otherwise. 

Defendants aver, upon information and belief, that the 
Alien Property Custodian never at any time, either in law 
or in fact, owned any of the stock of tin* (iulf Shipbuilding 
Company; and that tin* sole stockholder of the (iulf Ship¬ 
building Company was tin* American Lumber Company, 
and that upon dissolution of the (iulf Shipbuilding Com¬ 
pany all of its assets were tinned over to the American 
Lumber (’ompany. 

After the purchase of the entire capital stock of Gulf 
Shipbuilding Company by the American Lumber Company 
in July, lblS, tin* corporate affairs and business transac- 
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tions ot Lull Shipbuilding ( ’ompany wore kept separately 
troin those ot the American Lumber Company. From all 
tin* operations ot (iult Shipbuilding ( ompany, then* was 
* tiiiii 1 over to tin* American Lumber ('ompany, as 
sole stockholder, the sum ot Fifty thousand four hundred 
sixty-six dollars and eighty live cents (.*.'>(),4(>b.S*j) : that the 
only lands or other assets of the American Lumber (’om¬ 
pany, which were turned over to the Alien Property (’us- 
todian, and which arose from operations of tin* (lull* Ship¬ 
building <’ompany, was said sum of Fifty thousand four 
hundred sixty-six dollars and eiuhty-tive cents ($50,4(>()>.*)); 
and that all other amounts turned over to the Alien Prop¬ 
erty ( ustodian arose 1 nun tin* sale of real estate*, saw mills, 
lumber and other properties owned and operated bv tin* 
American Lumber ( ompany which were wholly foreign to 
and outside ot the business of the (iult Shipbuild/odb/inu 
(’ompany. 

Defendants admit that at the present time there is on 
deposit in the Tivasury of the United States all funds 
derived 1 rom the liquidation ot said Anu*rican Lum¬ 
ber < ’ompany, which sums amount to upward of $(lb(),- 

0( Ht.OO. 

Def endants deny that said sums of money so on deposit 
aie impressed with any trust whatsoever in so far as this 
plaintiff is concerned. 

7 Hrltth. In answer to the twelfth paragraph, defendants 
state that they are without knowledge ot tin* facts therein 
set out, and that in so far as said facts miuht become ma¬ 
terial on the trial of this cause will ask for strict proof 
thereof. 

/ hirtt ruth. Answering paragraph Thirteen, defendants 
state that they are without knowledge of the facts therein 
set out, and that in so far as said facts miuht become ma¬ 
terial on the trial of this cause will ask for strict proof 
thereof. 

Fmntirnfh. In answer to paragraph Fourteen, defend¬ 
ants deny tin* making ot any false representations by tin* 
(Julf Shipbuilding (’ompany or its audits, and deny any 
wrongful ad of the (lulf Khiphuildimr (’ompany or of tin* 
American Lumber Company. 
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Defendants also deny (lie failure of the Gulf Shipbuild¬ 
ing ( oinpnny to tultill the undertakings contained in its eon- 
D act with tlit* Society Hlisabeth. 

Defendants are without knowledge as to whether plaintiff 
has been held liable to the Societe Elisabeth, or has been 
coin pelted to pay to !h,. Noeiete Elisabeth any damages 
whatsoever, or has been forced to incur ami pay expenses 
iii and about the delenses of a Belgium action, and reouire 
strict proof thereof in so far as said facts might become 
material in this cause*. 

/' it treat h. Defendants admit the averments of 
paragraph numbered Fifteenth. 

Sulcfiith. Defendants are without knowledge of the aver¬ 
ments of paragraph Sixteenth of the complaint, and in so 

tar as same may become material will ask for strict proof 
thereof. 1 

Sen iitc, it/1,. Answering paragraph Seventeen of the bill 
"I complaint, defendants deny any false representations on 
,l,0 > wrt !'*: < ! «ir Shipbuilding Company or its agents 

and any lailure to fullill the undertakings contai.I in its 

contract with the Societe Elisabeth. 

Defendants deny any wrongful act of the (tali' Shipbuild¬ 
ing ( ompany or American Lumber Companv in the prom- 

Earl her answering the averments of said paragraph 
Seventeen, defendants say that they are without knowledge 
Ol any damages or injuries alleged by the Societe Elisabeth 
111 eonscpience of which plaintiff nitty be forced and coin. 
I'dlcd to pay any amounts to said Societe Elisabeth as dam¬ 
ages or otherwise, or to forced to incur and pay expenses 
I •'bout the defense of said Belgium action, and de¬ 
mand strict proof of same in so far as it mav become ma- 
tonal. 

l-.ujhlnulh. Defendants admit the averments of para- 

\iueln nll, The averments of paragraph Xineteen of the 
ol complaint are statements of law which these do- 
fondants arc not repaired to answer. 

7Vc,,/,W/, The averments of paragraph Twenty of the 
''HI "I complaint are statements of law which these defend- 
ants are not required to answer. 
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Tin ntif- first . The averments of the Twenty-first 
<10 paragraph of the hill of complaint arc statements 
of law which these defendants are not required to 
answer. 

Further answering the hill of complaint, and as their 
separate and several defenses thereto, these defendants, 
upon information and belief, say: 

Tmatif-.stmnJ . All things in connection with the con¬ 
struction, sale, delivery of and payment for the vessel 
“Ville do Dixmude’*, mentioned and described in the con¬ 
tract attached to the bill as Schedule “A," were done and 
performed by the corporation <■ nl 1* Shipbuilding Company 
separate and distinct from the American Lumber Company ; 
after the purchase of the entile stock of the corporation 
<iulf Shipbuilding Company by the American Lumber Com¬ 
pany in July, 1J1S, tin* corporate affairs and business of 
(lulf Shipbuilding Company were kept entirely separate 
and distinct from those of the American Lumber Company; 
<iulf Shipbuilding ( ’ompany, as a separate and (listinct cor¬ 
poral ion, entered into said contract with said Societe Elisa¬ 
beth on the ‘Joth day of September, HUH, fully performed 
said contract, and delivered said vessel to said Societe 
Elisabeth on or about the !Mh day of July, the officers 

of (iulf Shipbuilding (’ompany, for and on behalf of said 
corporation, made a final settlement and compromise of all 
matters in dispute between said (Iulf Shipbuilding ('om¬ 
pany and said Societe Elisabeth and received from plain¬ 
tiff the sum of One hundred and twentv thousand dollars 
($1120,000) as a result of such settlement; the amount so 
received was used by said (Iulf Shipbuilding Company to 
pay a part of the outstanding debts and obligations in¬ 
curred by it in connection with the building and completion 
of said vessel, and no part of the sum so received 
<11 was used in the business of the American Lumber 
Company. I pen dissolution of said (Iulf Shipbuild¬ 
ing ( ’ompany. on or about February *J, 111*21, the amount then 
remaininu in the treasury of the (Iulf Shipbuilding Com- 
panv, to wit, the sum of Fiftv thousand four hundred sixtv- 
six dollars and eiulity-live cents ($.")<),4(1(1. So) was turned 
over to the American Lumber Company as sole stockholder 
of said (lull* Shipbuilding (’ompany. 
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Tin utij-thirri. Defendants aver, upon information and 
belief, that a dispute existed on and prior to the 12th day 
of June, 1919, between Gulf Shipbuilding Company and the 
Societe Klisabeth as to the deadweight tonnage of the ves¬ 
sel Yille de Dixmude; that one A. E. Yerwee, as duly au¬ 
thorized agent of Societe Elisabeth, and the authorized and 
acting Master of said vessel, and plaintiff had full access 
to the vessel and full opportunity of having the same 

measured in anv manner desired bv said Societe Elisabeth 

• • 

or by themselves; that it was provided by the terms of said 
contract that if any dispute arose as to the deadweight ton¬ 
nage of said vessel an arbitration was to be had which 
would lix the deadweight carrying capacity of said vessel; 
that said A. E. Yerwee was present while said vessel was 
under construction, from November, 1918, until its com¬ 
pletion, and was afforded full access to the work during its 
entire progress, and had every facility for observation, in¬ 
spection and measurement of said vessel; that William L. 
Wilson, as President, and Alfred Tyler, as Secretary and 
Treasurer of the Gulf Shipbuilding Company, had had no 
previous experience in the construction and measurement 
of vessels, and neither of such officers or the directors of 
the Gulf Shipbuilding Company had any knowledge 
(>2 concerning said vessel or the means of measuring 
the same which were not available to tin* Societe 
Elisabeth and plaintiff and the agents of each of them. 

Prior to said 12th day of June, 1919, William L. Wilson, 
as President of Gulf Shipbuilding Company, had sought 
the advice of Bureau Yeritas, located at New Orleans, 
Louisiana, as to the proper method of ascertaining the 
deadweight carrying capacity of said vessel and had been 
advised bv a dulv authorized agent of said Bureau Yeritas 
that by dividing the cubic contents of the cargo space by¬ 
forty (40) would give approximately the deadweight carry¬ 
ing capacity of said vessel after deducting tons of oil and 
fresh water stored. 

On or about the 12th day of June, 1919, said A. E. Yer¬ 
wee, acting for said Societe Elisabeth, and Alfred Tyler, 
acting for Gulf Shipbuilding Company, examined said ves¬ 
sel and agreed that the cubic feet contents of said vessel 
was 93,440 cubic feet. On said day of June, 1919, William 
L. Wilson, acting for Gulf Shipbuilding Company, advised 
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«! a !m i,r '. hi " ° r vessel amounted to 

'.. cu ‘‘T 1 i1 .'" 1 ,lml ll ‘* "as advised that the earco- 
(••u i \ nii* rapacity in tons could l»c ascertained 1»v dividing 

,|M ‘ ‘'"iitents »<" ty (40). 1’laintill' did not rt .|v 

Hi" statements of said William I,. Wilson as to toii- 
na.ire Imt was advised l>y the representative of Soviet,* 
Khsaheth. A. K. \Vnvithat he estimated the enhie eon- 
tents <d the \ die de I »ixmilde to he H.U4II enhie feel. Tliere- 

" , ' ,v discussed hetween plaintiff and 
•'aid William I.. Wilson and a settlement was arrived at hy 
which all ili(Terences and matters in dispute were 
<>.. adjusted and comprised. Plaintiff did not pav for a 
vessel of deadweight tons at .«jil47..'><> pi-r toil 

nit. on the contrary, arrived at a settlement hv which tin* 

d'»' under the contra,) was suhstantially reduced 
ill tIn* following respects; 

\ esse] — ,.>.»< tons ;11 >* 1 - 1-4 ,.»o j K »r 
ton 

Amount agreed upon for increase 
of engines from 2 ion H. I*, 
to 2 2oo II. I*, engines extra 
Amounts advanced l>y < .* n1 1 * Slhp. 

1>ii i Mi iiii < ’ompnriy to Captain 
\ (twpp for supplies niul pny- 
I’olls, changes mid ext i ns in 
const rnct ion 


$• *44. i () t ,>(i 


.40,000 (HI 


0,11(11! (II) 


t ledits: 

^ ^‘dil ul time ot sionin l 1 ' con- 
t rnct 

t redit when engines received 
N\lien Vessel lmillclied 
0,1 account extins nnd 
change in engines. 


*440,707 7>0 


70,(100 (Ml 
dd,000 ()(! 
(»(>,()(KI (X! 

;>o,ooo on 


X)() 00 


I >a lance dm* in ncocnlmice with contract $2:24 707 ">0 
Amount paid in full compromise* and settle¬ 
ment . , . , 

120,000 00 


Dili crellce 


104,707 50 
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Notwithstanding llial terms <>i' settlement were agreed 
upon on the 12th day of dime, from dial time until 

t le d 11l iIa\ ol duly, 1P1P, the suhjeet of deadweight ton- 
mifre of said vessel was diseussed by plaintiff with said 
A. E. Verwee, ami plaint iff was fully advised as to the 
taets. During said time, the plaintiff and said A. E. Ver¬ 
wee. were in possession of all knowledge and fuels known 
to dull Shipbuilding Company, or lo its officers, and had 
lull access to the vessel and full opportunity to measure 
tl)(‘ StiiiK* 111 «iii\ manner desired 1»\* them. 

Although the terms of the settlement had been agreed 
upon on dune 12, IP1P, no payments were made until about 
the said Dth day of duly, 1P1P, and no effort was made by 
plaintiff lo have the dispute as in deadweight carry- 
( ’ 4 in 5 capacity arbitrated in accordance with the terms 
ol said contract; and no arbitration was had. 

Defendants aver that plaintiff paid said sum of One hun¬ 
dred and twenty thousand dollars ($ 120 , 00 ( 1 ) to (iulf Ship¬ 
building Company, on or about the Pth day of duly, PUP. , ls 
a lull settlement and compromise of all matters in dispute 
between Soeiete Elisabeth. Culf Shipbuilding Companv and 
plaint iff, and not otherwise. 

Wherefore, having fully answered the bill of complaint 
these defendants pray that they be dismissed with their 
costs in this behalf expended, and for such other and fur¬ 
ther rebel to which, in the premises, thev mav be iustlv 

entitled. * 

FREDERICK C. HICKS, 

.llirn I’m fie rt 1/ Ciisloiliaii. 

Eli’AXK WHITE, 

Trcasur. r of I hr liiilnl Stales. 

I’EYTOX (JORDON', 

At tonic if of the I 'h it pit Slates 

ill ami for the District of Columbia 

Al tH STI S T. SEV.Mol’R, 

HARVEY I). .JACOB, 

DEAN HILL STANLEY, 

('oHII.scl. 
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District of ( olcmbia. 

Pit// of II ash in//fon , .*>•; 

Frederick C. Hicks, up<.nth, deposes and says: That 

lie is the Alien Property Custodian; that lie has lead the 

"itliin and foregoing answer, and that the facts stated 

therein, as of his own knowledge, are true, and those stated 

ns upon information and belief, lie verilv believes to he 
true. 

Fh’FDKINCK C. HICKS. 

<>•) Subscribed and sworn to before me this 17th dav 

of ,J uno, 1020 . 

Ixor.MUAi. SKAI..I SOIMI1K 1). IIILLMAX, 

X of art/ Public. 

I )|STI;ICT OF ( \)U'Mli|A, 

Pit ft of II <ish nnff on, ,s>; 

I rank White, upon oath, deposes and savs: That lie is 
the Treasurer of the fnited States; that he has read the 
within and loregoing answer, and that the facts stated 
therein, as ol Ids own knowledge, are true, and those stated 
upon intnrnintion and belief, lie verily believes to lie true. 

FKAXK W'lllTK. 

( ‘^uhscribed and sworn to before me this 17th day of June. 

I notarial skal.1 ELLA F. VAX ZAXDT, 

Xatari/ Public. 
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Motion fun /jCdi'r to bitr Amended Answer. 
Filed September .‘10, 1J2(>. 

In the Supreme ('our! of the District of Columbia. 

In Kipiitv. 

Xo. 4.‘1727. 

Furness, Withy & Company, Limited, Plaintiff, 


1 Iow'ai.d Si’T il eii land. Alien Property Custodian, as Trustee 
°t the Assets of tin* American Lumber Company and 
(Julf Shipbuilding: Company, and Frank White, the Treas¬ 
urer ot the l nited State's, I)(*f(*ndants. 

('omes now Peyton (Jordon, Attorney of the* United 
States in and tor the District of Columbia, and as such, at¬ 
torney for tin* defendants in the above styled cause, and 
respectfully moves the court for leave to file on behalf of 
said defendants, the amended answer attached hereto. 

PFYTOX (JORDOX, 

Attorney for the I'nited States in 

and for the District of (' <d n mbia. 

A mended Answer, 


Now come Howard Sutherland, Alien Property Cus¬ 
todian and Frank White, the Treasurer of the United 
States, the defendants herein, by leave of court first had 
iind obtained, and amend their joint and several answer 
heretofore filed in this cause by adding thereto tin* follow¬ 
ing additional paragraph. 

I N\c*nt\ -P oui th. I hat section one thousand two hundred 
and sixty-five (12(17)) of Chapter Forty-one (41) of 
()i the ( "<h‘ <»f Law for the District of Columbia, 
amended to June 1 , U24, relates to the Period of 
Limitations ot time in which actions may be brought in the 
said District of Columbia, and reads and is as follows lo- 
wit: 
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12b.>. Periods ot Limitations.—Xo action shall ho 
brought tor the recovery ot* lands, tenements, or heredita- 
monts alter titteeii years from the time the right to main¬ 
tain such action shall have accrued; nor on any executor's 
or administrator's hond alter five years from the time of 
the riirht ot action accrued thereon: nor anv other hond or 
single hill, covenant, or other instrument under seal after 
twelve years after the accruing of the cause of action 
thereon; nor upon any simple contract, express or implied, 
or lor the recovery of damages for any injury to real or 
personal property, or lor the recovery of personal property 
or damages for its unlawful detention after three years 
I rom the time when the right to maintain anv such action 
shall have accrued: nor for anv <tatutorv ncnaltv 01 * for- 
teiturc, or tor lihel. slander, assault, battery, mayhem, 
wounding, malicious prosecution, faNe arrest or false im 
prisonment alter one year from the time when the right to 
maintain any such action shall have accrued; and no action 
the limitation of which is not otherwise speciallv prescribed 
in this section shall he brought after three years from the 
lime when the right to maintain su«*h action shall have 
accrued: I'mri/I* <1. 'That if any person entitled to maintain 
any of the actions aforesaid shall he at the time of the 

accruing of such ri.irht of action under twentv-one vears of 

• • 

a .ire, non compos mentis, or imprisoned, such person or his 
proper representative shall he at liberty to hriinr such ac¬ 
tion within the respective times in this section limited after 
the removal <>t such disability, except that where any per¬ 
son entitled to maintain an action for the recoverv of lands 
tenements, <>r hereditaments, or upon any instrument under 
seal, shall he at the time such ri.irht of action shall accrue 
under an\ ot the disabilities aforesaid, such person or his 
proper representative, r.rrr/tf nhrrr nthmrisr pmriJrJ 
hr rein, may bring such action within five years after the 
removal of such disability, and not thereafter." 

That said section is now and was at the time of the com¬ 
mencement ot this action and at all times mentioned in 
plaintiff's hill of complaint, in full force and effect in the 
said District of Columbia. 

I hat section two thousand nine hundred and 
bS thirty-nine CJbdp), subsection five (o), paragraph 
lour (4) ot Article three (d) of tin* Statutes of the 
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State of Florida relates to the period of Limitations <,f 
ime ill which actions may lie hroturht in the courts of that 
Stale, and reads and is as Inflows, to-wit : 

“Article :!. l.imitatinn ,,f A<linus. —See Still. See. 

•>. W it hill three years, Far. 4. An action for relief on the 
yronnd ol I rand, the cause of action in such ease not to he 
deemed to have accrued until the discovery hy the a<-- 
jfrieved party of the facts const it utinjr the fraud.” • 

Unit said law is now and was at the time of the com¬ 
mon,-ement of this action and at all times mentioned in 

plaintiff's lull ,,f complaint, in full force and effect in the 
State* ol* Florida. 

I lint plaint ill and tin* Societe Elizabeth, principal of 
plaintiff, referred to in plaintiff's hill of complaint, did in 
• nl>, fhlit, at and helore the time of the pavment of the 
sjd'JO.lHWt.m referred to in plaintiff's hill of complaint, which 
"me was more than three years prior to the commencement 
tins action, knew or should have* known that tin* actual 
deadweight loima-e capacity of the vessel referred to in 
plaintiff's complaint ini-lit ho moiv or less than the two 
thousand throe hundred and thirty-seven (l\ 3,37) dead- 
"ei-^ht tons estimated as the deadweight capacity of said 
vessel tor the purpose of arriving at an amount to he paid 
\N the Societe Elizabeth as a compromise settlement of all 
jhtterenees hot ween said Societe and the (iult* Ship Pmild- 
mii ( niii | >« 111 \, and that at and before said time, Julv, p)pi 
plaint ill and said Societe Elizabeth knew or should have 
Known it train! and deception had been or was practiced bv 
defendants or any of them or their agents as alleged iii 
plsimtitrs complaint in concealing from plaiidiff or 
1,,< * Sn< *i<*tc Eliza bei h the deadweight carrying 
capacity ot said vessel; that on December 7th, 1P20 
Iii"re Ilian three veins prior to the date or time of the com- 
meiieemei" of this action, (he Societe Kliznhet h, caused a 
measurement to he made of the deadweight earrvim- 
ca pacify ot said vessel and such measurement it is claimed 
t’L' 1 1"tiM and said Societe Kli/.aheth showed that flic 
;i<-tnaI deadweight carrying capacity of said vessel was less 

!">•'.!!-, i 'r. t!,0 " s;, " (l ,l,ri, ‘* liumlrod and thirty-seven 

) deadweight tons ..I to hy and hetween plaintiff 

as ayent of said Societe Kli/.aheth, and the Oulf Ship Ihiild- 
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in^c Company; that the* plaintiff know of siu*li measurement 
being made and was notified by the Soeiete Elizabeth that 
such measurement was going to be made on said 7th day of 
l)eec*inber, 1!>*20, and invited plaintiff to participate in said 
measurement, but that plaintiff refused to participate in 
said measurement but was advised and knew of the result 
of such measurement: that on account of such measure¬ 
ment, said Soeiete Klizabeth and plaintiff both knew or 
should have known on said 7th day of December, 19*20, 
more than three years prior to the time of the commence¬ 
ment of this action, that tlie deadweight carrying capacity 
of said vessel was less than the two thousand three hun¬ 
dred and thirtv-seven (*2.‘>.‘>7) tons estimated deadweight 
capacity as agreed upon by and between plaintiff and the 
(iulf Ship Building Company as a basis for arriving at an 
amount to Ik* paid by the Soeiete Klizabeth as a compromise 
settlement, and said Soeiete Klizabeth and plaintiff did 
each on the said 7th dav of December, 19*20, know or should 
have known if said (Iulf Ship Building Company or its 
officers or agents, or any of tin* defendants herein, 
70 practiced fraud and deceit, as alleged in plaintiff's 
complaint, in eoneealing from said Soeiete Klizabeth 
or plaintiff or either of them the actual deadweight capacity 
of said vessel: that tin* cause of action sued on herein ac¬ 
crued more than three years prior to tin* time of the com¬ 
mencement of this action, and that plaintiff failed to com¬ 
merce this action within throe vears from the time when 
the cause of action sued on herein accrued as provided by 
the laws, or either of them, cited herein. 


HOWARD SUTHERLAND, 

Alien Property Custodian. 

FRANK WHTTK, 

Treasurer of the t inted State*. 

PEYTON (JORDON, 

Attorney of the United States in 

and for the District of Columbia. 

DEAN HILL STANLEY, 

EDWARD W. WICKET, 

HARVEY D. JACOB, 

Counsel. 
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District of Columbia, 

C/7// of Washington, ss: 

Howard Sutherland, upon oath, deposes and says: That 
lie is the Alien Property Custodian; that he has read the 
within and foregoing amended and additional paragraph 
to answer, and that the facts stated therein, as of his own 
knowledge, are true, and those stated as upon information 
and belief he verilv believes to he true. 

HOWARD SFTHHRLAXD. 

Subscribed and sworn to before me this 9 day of Sep¬ 
tember, 192f>. 

[notarial seal. | JAXH C. STROTH HR, 

Sot or ft Public. 

71 District ok Columbia, 

City of Washington, ss: 

Frank White, upon oath, deposes and says: That he 
is the Treasurer of the Fnited States: that lie has read the 
within and foregoing: amended and additional paragraph 
to answer, and that the facts stated therein, as of his own 
knowledge, are true, and those stated upon information 
and belief he verilv believes to be true. 

FRAXK WIDTH. 

Subscribed and sworn to before me this 9th day of Sep¬ 
tember, 192f>. 

| notarial SEAL.] HLLA F. VAX ZAXDT, 

Sot a rtf Public. 

Order to Dismiss Defendants' M<dion for Leave to File 
Amendment to Joint and Several Ansu'crs. 

Filed November 5, 192b. 


Defendants having moved this court for leave to tile an 
amendment to their joint and several answers, verified 
September 9,192b, now, on motion of ('barb's Henry Butler- 
Jolin A. Kratz. Attorneys for the Plaintiff, 

It is ordered that said motion be and the same is hereby 
denied. 

WEXDELL P. STAFFORD, 
Justice, Supreme Court I). (\ 

Dated October 29, 192b. 
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MUXKSS, withy A l ().MI'.\XY, LTJ*., Vs. 

Ihereto! al "’ V, ‘ ,,nl, ‘ r , ’ 1 " ..nted 


I’KYTO.V HOKIXIX 

IIAKVKV I). .lAcoi:. 
I'K.W IIIU, STANLEY 


I’FYTOX (i(»|{|)OX, 

Mlorurfl for Drfrll,/mils 


III III !■ 11 is III ISS/It,/ 111 // 

.lime 111, 1:127. 


I Ins «ause «•«««.• -.1, to In- heard at this ter... a.„l there 
•<!».. cons.deral. thereof, it is this Kith ,lay of ... j.y; 

'i*' l,v,v ''d. that the hill of . oin 
I •«* a'a I tin- same is hereby dismissed with costs. 

W K XI) ELL I'. STAI'Ei)|{|>. 

./Hfif hr. 

to Ha’r ’!"■tlu- plaintiff notes „„ a , 

" <a r. Ot Appeals which is herehy allowed : the bond 

. !' .. . *1im.m or in lieu thereof, a cash 

<M‘pOSlt ol 

WENDELL I*. STAIToilD. 

,JKstirr. 

M r htnntthl Km. 

•lane 11, $a0 deposited in lieu of l.oml on appeal. 

dnli r (Iraiilini, Motion AV/oW AWw// 

Statement uj hnt/an t In Angnst In, 1 |> 27 . 

.him* 24. 


— •> 
i ♦ > 


->"^^'^*1 •><• *i..« ..• P n.i. ,.nr u. extend 

"■"t s,n,,,,n '-"' •* .« a,,,-,,, i.-,. 

I--i, and the dotendants consent iny; thereto, it is this •>. 
•lay ol .lime, A. 1 ).. 1 <) 27 , ’ 

Ordered that the said motion he yranted. 

TAMES F. SMITH. 

Acting .Justice. 


HOWARD ST’TTirni.AXn, A. \\ c., F.T At. 
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l)rsi<imitinn nf ItrrnrJ on Appeal. 
Filed Juno 2 a, 1207. 


1° Clerk of the Supreme Court of tho District of 
('olumbia : 

I In* ( lork will please prepare a transcript of record 
to consist of tin* following : 

I. Dill ot Complaint including annexes thereto as follows: 

Schedule A: Agreement dated September 2a, 1P1S, be- 

Iween tile President of the Soeiete Hlisabeth, etc, and the 
Cull Shipbuilding Company. 

Schedule I>: Copy of judgment after the hearing of all 
parties delivered in public audience in the Sixth Chamber 
extraordinary ot the I ribunal ot (ommerce ot Drussels on 
10th March, 102J. 

Schedule C: Decision of the Fifth Chamber of the 
74 Court of Appeal of Drussels on 2Sth June, 1024. 

2. Motion to Dismiss. 

J. Opinion ot Mr. Justice I loeMint** denying Motion to 
I )ismiss. 

4. Order entered denying motion and ordering the de- 
fendants to file tin ir answer within thirty days of the date 
of the order. May iSth, l!>2a. 

• ). Order substitutinn* h rederick ( . llicks as Alien Prop¬ 
erty Custodian in the place and stead of Thomas \\ . Miller. 

(i. Answer of Defendants. 

i. Order substitutiny; Howard Sutherland in the place 
of Frederick (’. Hicks as Alien Property Custodian as de¬ 
fendant. 

5. Motion to amend Answer. 

!>. Order den\inu Motion to amend Answer. 

Pf Final Decree dismissing complaint with notice of ap¬ 
peal noted at foot thereof. 

11. Memorandum of appeal bond or deposit. 

12. Assignment of Krrors. 

1J. Statement ot Fvidence. 

14. Motion and order extending time for tiling Statement 
of Fvidence to August la, 1P27. 

la. Designation of Record. 


Dated June 2J, 1927. 


JOI1X A. KDATZ, 

Atton/rif for Plaintiff. 
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Assujumvut ttf hrror.s. 
Filed Julv *2o, 1!>27. 


The trial Court erred herein in the following respects: 

I. In dismissing the hill of complaint. 

II. In failing and refusing to give judgment for the plain¬ 
tiff for the amounts claimed in the hill of complaint. 

III. In failing and refusing to grant the plaintiff the re 
lief prayed for in the hill of complaint. 

IV. In failing and refusing to hold that the Gulf Ship¬ 
building Company was a mere instrumentality of the 
American Lumber Company and that the American Lumber 
Company was liable for the damages and relief sought in 
tin* bill of complaint. 

V. In failing and refusing to hold that representations 
made by Wilson, the President of the Gulf Shipbuilding 
Company and the American Lumber Company, to Connor, 
of Furness, Withy A' Company, constituted actionable 
fraud. 

VI. In failing and refusing to hold that Furness, Withy 
& Company, Limited, had no knowledge of the falsity ot 
the representations made by Wilson to Connor and reason¬ 
ably relied on them in making payment to the Gulf Ship¬ 
building Company under the contract for the building of 
tin* Ville do Dixmude. 

VI L In failing and refusing to find that Furness, Withy 
A’ Company. Limited, were not in pari tlrJirtn with the Gulf 
Shipbuilding Company, and that inasmuch as the fault, 
if any. of Furness, Withy A Company was lessor in degree 
than that of the Gulf Shipbuilding Company, Furness, 
Withy Company, Limited, wen* entitled to re- 
7(5 eovery from tin* proceeds of the Gulf Shipbuilding 
Company and the American Lumber Company, now 
in the defendants' hands, the amount of money previously 
recovered from Furness, Withy & Company, Limited, by 
the Societe Klisabeth Omnium Franeobelge d'Fntreprises 
de la Panne Belghpie by judgments in the Belgian Courts, 
together with interest thereon from the date of satisfac¬ 
tion of such judgments. 
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VIII. In failing and refusing to hold that the plaintiff is 
entitled to equitable relief and to judgment against the pro¬ 
ceeds of tlu* liquidation of the Gulf Shipbuilding Company 
and the American Lumber Company in the hands of the 
Alien Property Custodian. 

IX. In failing and refusing to grant judgment and decree 
for the plaintiff against the proceeds of the liquidation of 
the Gulf Shipbuilding Company and the American Lumber 
Company in the hands of the Alien Property Custodian in 
sums as follows, with interest as follows: 

1. $1 25,()55..‘>7, with interest from September 5, 1924. 

2. $5,1(58,40, with interest from duly 11, 1925. 

5. $9,185.75, with interest from January 1, 192G. 

X. In failing and refusing to direct tin* Alien Property 
Custodian, sole stockholder of the Gulf Shipbuilding Com¬ 
pany and the American Lumber Company and the present 
custodian of the proceeds of the liquidation of said Com¬ 
panies, together with the Treasurer of the Cnited States, 
to pay tin* sums above mentioned out of the corporate as¬ 
sets and protits of the said corporations remaining under 
the control of the Alien Property (histodinn and of the said 

Treasurer of the Cnited States. 

77 XL In failing and refusing to grant a decree that 

a lien existed on tlu* said corporate assets deposited 
with the Treasurer of tin* Cnited States until the claim of 
the plaintiff should have been duly satisfied. 

XII. In failing and refusing to enjoin the Alien Property 
Custodian and tlu* Treasurer of the Cnited Slates from 
paying or transferring said corporate assets or profits, 
or any part thereof, to any other person or persons before 
the plaintiff's claim should first have been satisfied out of 
said proceeds, or the plaintiff should have received suffi¬ 
cient funds to sntisfv his aforesaid claim. 

CHARLES IIKXRY RUTLKR, 

JOHX A. KRATZ, 

1557 Fife Street, Washiiifjt on, I). C., 

At tonic i/s for Plaint iff-A ppethmt. 

Dated, July 25, 1927. 


iU rrnxFss, wituv a* compaxv, i/rn., vs. 

Motion and Order Extendin;! Time to File Statement of 

Eritlrnc' to September 3, 

Kill** 1 An-ust 11, l!i*J7. 


Xow comes tlu* plaintiif l.y its attorney, John A. Knit/, 
;m<l iiimvo tin* < 'mirt to i-xtt ml tin* time for filin- tin* Stato- 
niont of Kvideiice from Au.-ust 17). 1107. to September X 
!!>-<. for tin* reason that Mr. Justice Stafford, who heard 
the case, will not return to the city until after Septemhei 
lir>t. and consequently cannot si-n the Statement of Kvi- 
dence prior thereto. 

MIX A. KIf ATZ, 

Attnnirii for Plaintiff'. 

An-nst 11. 1 *>J7. 

I consent. 

11AI JVFY I). JACOB, 

. It tone tf l"r p, f radmits. 

i ^ I 1 M>11 consideration ot the fore-oin— motion, the 

defendants, throu-h their attorney, consenting 
thereto, it is, this eleventh day of A 111411 st, A. !>., 1!)°7 or¬ 
dered that the said motion he -ranted. 

WALTKR I. Met’<)V, 

Chief Justice. 

MemoranJ me. 

Scptclllllcl- 1. 1!*27.-Statement of evidellee tiled Jlllll 

si-ned. 

( )n!> r Suhsftfn/tu/f FnJerirk (\ IIirks for Thomas IT. 

.1 //Her as Part a I ft teuJaut. 

Filed Xovcmher 1. 1!>*J7. 


I poll motion duly made in open Court on April 2S, i<*-».-> 
nnd it appearin- tlmt tin- defendant Thomas W. Milk-r 77- 
sisrnod his ollieo 011 April 4. 11 as Alien ITopertv Cus- 
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todian and as Trustor of the assets of the American Lum¬ 
ber Company and the (inlf JShi]»l)iiildiiij** Company, and 
Frederick C. Hicks was appointed as his successor as such 
Alien Property Custodian and Trustee, and that there is 
substantial need for continuing and maintaining this cause 
and obtaining an adjudication of the questions involved, it 
is, this tirst day of November, 19*27, 

Ordered that Frederick C. Hicks is substituted for 
Thomas \V. Miller as such Alien Property Custodian and 
Trustee as party defendant. 

And it is further ordered that this order be now entered 
in order that tin* records of this Court mav conform 
79 to the facts. 

A. A. IIOEHLIXO, 

das‘tier. 

We consent. 

(’HAS. IIEXRY BUTLER, 
dollX A. KBAT/, 

Attorneys for Plaintiff. 

HARVEY I), JACOB, 

At tome II for Defendants. 

Order Snbstitntina l/mrard Sutherland for Frederick C. 

/licks as Party Defendant. 


Filed Xovember 1, 1927. 


#**#**# 


Upon motion duly made, and it having duly appeared to 
this Court on or before May 1, 1020, that the defendant, 
Frederick (\ Hicks, Alien Property Custodian and Trustee 
of the assets of the American Lumber Company and (Julf 
Shipbuilding Company, died on December 14, 192b, and 
that Howard Sutherland lias been duly appointed and qual¬ 
ified as such Alien Property Custodian and Trustee, and 
that there is substantial need for continuing and maintain- 
i1 11 ** this cause and obtaining an adjudication of the ques¬ 
tions involved, it is, this first day of Xovember, 1927, 
Ordered that Howard Sutherland as such Custodian and 
Trustee be substituted for Frederick C. Hicks as party de¬ 
fendant. 
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And il i> further ordered tluit this order he now entered in 
order that the reeonls of this Court may conform to the 
facts. 

A. A. IIOKIILIXU, 

Justice. 

We consent. 

Cl I AS. 11FXKY MFTLFK, 

JolIX A. KKATZ, 

Attonicifs fnr I'laintit/. 

1IAKVKY I). .1 AC( >P, 

Attnnn tf fnr Itefnn/ants. 


,sn Supreme Court of the District of Columbia. 
Cniiko States or Ami ihca, 

hist rut nf (' tJ n m laa, >>: 

I, Frank F. Cunningham, Clerk of the Supreme Court of 
the District of t 'olumhia. hereby certify tin* foreuoin**; panes 
numbered from 1 to 71b both inclusive, to lie a true and cor¬ 
rect t ran script of tin* record accord inn to direct ions of coun¬ 
sel herein tiled, copy of which is made part of this tran¬ 
script, in cause Xo. 4.‘I7'J7 in Fruity, wherein Furness, 
Withy iV Company. Limited, is Plaintiff and Thomas W. 
Miller, Alien Property < ustodian, iV'o. et al. are Defendants, 
as the same remains upon the Iih*> and of record in said 
('ourt. 

In testimony whereof. 1 hereunto subscribe mv name and 
• • 

aflix vhe seal of said < ourt, at the City of Washington, in 
said District, this ,‘iOtli dav of Xovember, 1!)*J7. 


i Seal Supreme Court of the I >i>t rict of < 'olumhia. | 

FI*AXK F. <TXXIXCIIIAM, 
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Oriirinal. 


J 11 the Supreme* Court of the District of Columbia, Holding 

an Equity Court. 

43727. Eq. 

Furness, Withy cV: Co., Ltd., Plaintiff, 

vs. 

Thomas W. Miller, Alien Property Custodian, ns Trustee, 

etc.. Defendants. 

In Equity. Xo. 43727. 

Statement of Evidence. 

Charles Henry Puller, Esq., John A. Kratz, Esq., Attor¬ 
neys for Plaintiff, 1337 I Street X. W., Washington, I). C. 


S2 In the Supremo Court of tin* District of Columbia, 

Holding an Equity (knirt. 

In Equity. 

Xo. 43727. 

Ferness, Withy A Company, Limited, Plaintiff, 

against 

Thomas W. Miller, Alien Property Custodian, as Trustee 
of the Assets of the American Lumber Company and 
(Julf Shipbuilding Company, and Frank White, the Treas¬ 
urer of tin* United States, Defendants. 

Statement of E rid cnee. 

At the trial of this ease* on Mav 12, 1927, the testimony 
was as follows: 

Tin* above-entitled case came on for hearing before Mr. 
Justice Stafford, sitting in Equity Division Xo. 2, at 12 
o'clock n. 


«*+ H IJNESS, WITH V A COM PAW, LTD., VS. 

Appearances: 

( hi hehal! «»t the I’hunt11! : Messrs. ( harles Ilonrv Butler 
ami John A. Kratz, ot Washington, I). Attorneys of 
hceord, ami Messrs. John M. W oolsey, Fharlcs T. ( owen- 
iioven, Jr., ami Frederic IF Sanborn, of tin* Xew York Bar. 

t hi behal! ot the Defendants: lion. I’eyton (Jordon, United 
States District Attorney, ami Messrs. Dean lliii Stanley, 
Ddward W. W iokey, of tin* Department of Justice, and 
Harvey D. Jacob, of Washington. I). (\ 

,s " *'• 1 »ntier: N our Honor, in this ease of Furness, 

Withy vV* Fompany, Mr. Kratx and myself are at¬ 
torneys ot record, Dili the Xew York counsel in the case 
are present. I would like to present Mr. John M. Woolsey, 
Mi. ( ha lies I. ( owenlioven, J i*., ami Mr. Frederic R. San¬ 
born, wlio appeal* in this case as counsel. 

I In* ( onrt : W e will be "lad to hear from them. 

Mr. Woolsey: Suit was hrouyht in the Tribunal of Fom- 
merce ot Brussels. in Belyium, by the Societe FJisaboth, tin* 
purchaser ot this vessel, against Furness, Withy & Fom- 
1 ny, Limited, 11 1 <• complainant in this case. The yrava- 
meii ot that ad ion was that I* urness, Witliv & Fompauv, 
Lt(l., had lieu I lycnl I \ acted as ayoht tor the Societe Flisa- 
betli in making the tinal payment for a vessel of *J,dJ7 tons 
capacity when, as a matter of fact, she only had 1JIS0 tons 
capacity. In that action they recovered judgment. The 

iiFion had I.. originally brought for two million Belgian 

1 ra lies, and a ^ a couse* j lienee the Bely ia n con rt, whose* judg¬ 
ments are stipulated into thi> case, under their rules could 
only allow judymont up to that amount: and as a conse- 
«jii ( *n<*e, allhouyh it allowed interest it could not allow the 
full amount of principal. 

So there was a second action brought by the Societe 
Klisabeth alter tin* lirst one had been aflirmod on appeal. 

It brought ihi> second or ancillary action for the purpose* of 
i cco\ ei i ny the balam*e, which tln*\' could not recover m the 
tiist action and which was admittedly due them un- 
der their lirst action, and also for an alloyed loss on 
the sale ot the vessel in puite a Inrye sum. 

I'he second cause of action is mentioned at payos 11 and 
I - "I"' complaint, but it had not at that time eventuated 

in a judymont. In our complaint we set out what the nature 
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o| ,,lls S(,( ‘ 01 id t'aiisi* of ;ution was, that jurisdiction had 
Imtii obtained in it, and also of course, as in regard to tin* 
liist action, we notified the Alien Property Custodian to 
conic in and defend. 1 hat is admitted. Then we prayed 
at tin* (*nd of our eoinplaint that we mii*ht lx* allowed to 
show anythin*; recovered under this second cause of action 
as part o! our damages on tin* same basis as in in the first 
Belnian action which had matured. In this connect ion I 
mirdit sa\ that wc have stipulated in the judgment in tin* 
second cause of action already. 

1 lieretore I assume it is appropriate*, perhaps, at this 
point to ask leave ol the ('ourt to prove tin* additional 
amounts which we were called upon to pay under that sec¬ 
ond cause ot action. There is no surprise in it, and I dare¬ 
say there will he no objection on the part of our friends. 

Mr. Wiekev: Xo. 

Mr. Woolsey: That renulari/.cs our record, sir. 


I 1 lainf if) s fcritlcure in ( hirf . 

Mr. W oolsey offered in evidence— 

_The deposition of Henry Curtis I’lackiston, taken at Xo. 
27 William Street, Xcw York (Mt \, March 2a, l<)2(i. 

I hereupon the said deposition was identified by beinn* 

marked by the n*porter “('omplninant *s Fxhibit Xo. 
S7) l.CMI." 

The deposition of Robert S. Haight, consulting 
marine engineer, taken at Xo. 27 William Street, Xew 
York City, on Thursday, May Id, l!)2ti. 

I he said deposition of Robert S. 11 a iu lit, with the accom¬ 
pany in^* two exhibits, were identified by tin* report(*r bv 
bein.u- marked “ComplainanCs Kxhibit Xo. *J, (iLII.” 

A stipidation as to the evidence, referrint; to three sched¬ 
ules. 

Schedule A, a series of letters in regard to tin* trans¬ 
action. 

Schedule 15, which is subdivided into 15-1, 15-2, 15-2, 15-4 
and I?-.), consist ini*' of I >«*! i»*ia n (’ourt papers, judgments, 
and so forth, in French, with translations. 

Schedule C, a series of papers, affidavits, etc., which were 
used in the Mclidan proceedings. 
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1 he said stipulation schedules and papers so offered were 
identified l>y hein^ marked hy the reportin', “ (omplainant *s 
Kxhihit Xo.J, CLIP” 

Mr. W oolsev (continuing): file stipulation provides that 
either party may introduce these into evidence, hut the 
i*it*'ht i* s reserved to object to any of these letters and docu¬ 
ments on the ground that they are immaterial or irrelevant 
to the issues; and Mr. Jacob and I agreed this morning 
tiiat 1 should otter this entire thinir subject to aruument on 
thi* question of the relevancy and materiality of the letters. 

I should like also to offer certain panes from Senate Docu¬ 
ment Xo. 1 Sl\ Second Session, (>Jth (’impress, en- 
s b titled “ Administration of the (Mice of Alien Prop¬ 
erty < ’ustodian,** dated September ‘Jli, l!»'Jfi, which 
was ret erred to the Judiciary Committee and ordered 
printed. 

At pa,ire b‘J there is a schedule I should like to oiler, the 
whole pane in tact, but there is a schedule on which certain 
moneys ot the American Lumber t ’ompany, the parent com¬ 
pany. are mentioned, beiHi* assets in the hands of the Alien 
I 'roperty <’ustodian. 

Also at pane 11J ot the same document there is a para¬ 
graph entitled “American Lumber (’ompany and (inIf Ship¬ 
building ( orporation, * tellinn about the purchase, and that 
noes over to the next pane, Xo. 114. 1 should like to offer 

that paranraph headed “American Lumber Company and 
Cull Shipbuilding Corporation/’ I also offer the para 
.nraph entitled “West, K. |\ H.“ 

Mr. Jacob; May it please the Court, as to the first two 
items we have admitted in the answer that the Alien Prop¬ 
erty (’ustodian holds approximately the same amount of 
funds as are alleged in the bill. So we have no objection 
to the first two items iroinir in. Hut as to the third state¬ 
ment. ot Mr. West's, We do object on the ground that it is 
irrelevant and immaterial. 

Mr. Wools,.v: I oiler tiiat, and i| is a paranraph eom- 
lncm-ni”- on pa-e t:,l. which deals will, a char.-e of an item 
o! against tla> Amcrioan I.mnhcr Company Trust, by 

Mr. West, for special services in connection with the Ameri¬ 
can Lumber Company, trip to Pensacola, etc. It is the 
tirsl part ot the paragraph entitled “K. P. II. West " and 
his snh-paragraph Xo. 1. Itejrinuing with a clianre for this 
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itfin ot $200, ami routinniii«** over through tin* words 
S7 “division of corporation management" on page 152. 

Mr. Jacob; \\ ill you state what date that trip was 

taken! 

Mr. Woolsev: It was Januarv It), U‘24. 

Mr. Jacob: After the liquidation of both of the corpora¬ 
tions ? 

Mr. Woolsev: I suppose so. 

1 he Court : It may go in for such consideration as should 
be given to it. 

Mr. Jacob: We ask an exception. 

Mr. Woolsev: Xow, Mr. Connor, will you take the stand. 

Whereupon Mr. Harry Connor was called as a witness 

for and on behalf of the plaintiff, and having been lirst dulv 

* • 

sworn, was examined and testified as follows on his direct 
examination : 

I am manager of freight traflic for Furness, Withy & 
Company. In October DlS, I was with Furness, Withv & 
Company as manager of tin* Long Voyage trade, also as¬ 
sistant to Mr. lilaekiston in various matters. 

I ho contract between the Societe Klisabeth and 1 ho Cult 
Shipbuilding Corporation and American Lumber Company 
was turned over to me when Furness, Withy & Company 
were asked to act as fiscal agents of the Societe Klisabeth, 
and I had entire charge of it through out. 

I know just what was done in connection with that mat¬ 
ter so tar as harness. Withy A' Company wore concerned, 
from the beginning. 

I know just what was said on account of the Bel¬ 
gian judgments which we have put in evidence this 
morning. 

I think I first met Mr. Wilson, who was President of tin* 
Culf Shipbuilding Company, in my office, Xo. 24 Whitehall 
Street, in June 1J1J. I might have met him earlier than 
that, but cannot quite recollect. Put I remember that he 
was there in June on two or three occasions. 

1 he status of the construction of the Ville de Dixmude 
at that time was that the vessel had been completed and 
Mr. Wilson came up to arrange settlement for the last pay¬ 
ment. The vessel was being built in Panama City, Florida. 
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Before I saw Mr. A\ ilson nit this occasion the Society 
Flisabetli, tin* nwiut. had sent out Captain Ycrwce to f aki 
tlu* vessel home. I met him on his wav down south. lit 
cnmo over on a steamer from France and called on us he- 
loro proceeding on to Florida, lie was a shipmaster—not 
a shipbuilder. 

He came on to superintend tin* fitting out of the ship, 
the deck tit tin .its and other e«piipment necessarv, rigging, 
sails, and eventually to take command of the vessel. 

The vessel was a four-masted schooner with auxiliary en¬ 
gines. \ erwee was acting entirely independent of mv firm 
insotar as the equipment of the ship was concerned. We 
did not appoint him as our agent, to pass on the question of 
dead weight. 1 did not know anything at all about eninpu 
tat ion of the dead weight tonnage of vessels. 

,s> ** Did a discussion of tin* dead weight of this 

vessel arise at any time between you and Mr. Wilson 
while lie was in Xew York during dune. 1!MJf? A. Xo. 

( i- Did he say anythin-- to you about the dead weiirht 
tonnage ot the vessel? A. He made tlu* statement that the 
dead weiirht of the vessel was tons. 

Q* And did he represent to you that that was what the 
•lead weiirht was? A. Yes. 

Q- Did lie ask for payment on tlu* basis of that dead 
weight? A. Yes, sir. 

y* Did y°‘« believe that that Statement was true? 

Ml*. Wickev: ^ our Honor, We object to the question be¬ 
cause wholly immaterial. 

Mr. Woolsey: 1 think you will find under a decision of 
the Supreme Court in the case of Southern Development 
< ompnny v. Silver that that is a perfectly proper question. 

I he ( ourt : I will o\*(»rrule tin* objection. 

Mi*. W ickey: i* ask an exception. 

I he ( ourt: An exception is granted. 

Mr. W oolsoy. continning: 

<*!• You may answer the question. A. Yes. 

V- d*<l you act on that statement ? A. Yes, sir. 

Q 9 ^ Il( l what did you do as the result of that 
statement . A. A\ <* turned over tin* last payment 
based on that dead weiirht. 
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(,>. Wlial was llu* amount of tlio final payment that von 
made, do you remember ! A. $1120,000. 

Q. And was that final payment based oil tin* representa¬ 
tion to yon that tin* dead weight was L\dd7 tons? 

Mr. Mickey: I object to the question because wliollv 
irrelevant and immaterial. 

I lie ( ourt: \ ou may note an exception. I will hear the 
evidence. 

Mr. \\ ickey: \\ c note an exception. 

A. Vos, sir.” 

Mr Woolscv, fontinniin;': SiilisfipifiitIv there was an ac¬ 
tion brought against Furness, Withy & ('on.,.any hv the 
• ociete hlisahcth, flic purchasers of this vessel, in the llel- 
-,'an courts. That case was fought l.y Furness, Withy & 

< oinpany. I here was also a snhse<pient ease hrought, a 
second case. Moth of these were fought hv Furness, Withv 
<V ( oinpany. In connection with fighting those cases Fur¬ 
ness, \\ ithy & Company incurred an.l paid certain expenses 
for counsel lees, etc., hotli in Knrope and the Fnited States 
I he amount which was paid l.y Furness, Withv & Fompanv 
on account of the first judgment rendered against it in the 
l.elgian courts, that judgment referred to in the twelfth 
and thirteenth articles of the complaint (witness refreshes 

l,v l,M,ki| W «» » memorandum) was 
!fl_’.!,U.!.!..j7. That was paid on Sej.femher I‘IL’4. 

As to the second action which is the one referred 
to m paragraphs 1(i, 17 and IS of the complaint, Furness 

( ::.! n,,i,nv l’ ;li<l '» "'tisfiicfi.. that judgment 

.>•),Ih.s.4i). | hat was paid on duly 11, 1P:>7>. 

Ivxpenses were paid l.y Furness, Withv & ('ompanv in re¬ 
spect to the first l.elgian suit in which they satisfied the 
judgment tor sfd--!,(l-'!:!..>7, in the total amount of $(i,0S0.72 

eo\ ei mg all legal and incidental expenses in Belgium and 
in biudand. 

I he expenses in Belgium and in Kngland in respect to 
tin* second suit amounted to 1.7)2. 

In lighting these two suits Furness, Withv y Companv 

necessarily incurred expenses in the Fnited Stales in get- 
1 1 liu* evidence. 

r l bese expenses amounted to $741.7)1. 
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1 in* total «uiioiint, damages and expenses, incurred 1 >\* 
Furness, \\ ithy A: Company in respect of the Belgian litiga- 
lions as to tlu* dead weight tonnage of tins vessel was $1:57 - 

•*y' —’ 

• >«'*). i —. 

I ha\ e not tin* dates on wliieli these expenses were paid, 
hut thc\ wen* paid late* in 11 *!_?• >—1 do not recall tin* exact 
date. r l hey wen* all paid prior to January 1, 

() n cross-examination by Mr. Wiekcy Mr. ( ’(Minor testi¬ 
fied as follows: 


'Flu* business of Furess, Withy A: (’ompany is that of 
steamship owners, steamship agents, chartering brokers. 

'I'hat has always been their business. 'Pile concern 
1*1’ is about tin years old. I have been with them eleven 
.'ears. I have not the slightest idea about the dead 
"eiuht capacity ot ships or how to figure tlu*m. 

I do not know anythin-- about the cargo capacity of ships 
except from builder’s plans onlv. 

'Hie first I knew of this contract between the Soeicte 
Klisabeth and the (lull Shipbuilding Companv was in Sep¬ 
tember VMS. The Societe Klisabeth requested us to handle 
the various payments in connection with the Imildin-- of this 
vessel, and to provide Captain Verwee with the necessary 
funds from time to time. In other words, to act as their 
fiscal a-cuts. ( aptain \ erwee called at our oflice in New 
York before lu* went to Florida. I think we gave him a 
Jet ter of introduction to Mr. Wilson of the (Suit* Shiphuild- 
in- ( oinpaii). ( aptain *\ erwee did not exhibit to me any¬ 

thin—' that indicated what his a lit lion tv was. I know it was 
(’aptain Verwee and that he represented the Societe Klisa¬ 
beth because lie presented a letter of introduction to us to 
tlu* effect that lie was to go down to Florida to superintend 
tlu* fittini»- up of tlu* vessel, and latterly to command it. I 
had reasonably frequent communications with the Captain 
after he went down there. lie kept us posted as to the prog¬ 
ress on the vessel, and w hat was going on down then*. We 
never -ave him any instructions regarding the measure¬ 
ment of tlu* vessel. 

I familiarized myself with this contract between the So- 
ciete Klisabeth and the Cult’ Shipbuilding Company. I knew 
that the contract provided for payment on the dead weight 
capacity of the vessel. 
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I f irs t knew that shortly alter we were appointed 
agents, when we received a copy ot* tin* contract. 

We received a copy of the contract, 1 think, from IYnsa- 
eola. I could not quite tell you that. 1 think it came from 
the audits at IVnsacola who were instrumental in selling 
the vessel. 

I cannot quite recollect when I lirst met Mr. Wilson, the 
I Resident ot the (lull Shipbuilding (knnpany. I think I saw 
him on two separate occasions, hut I can only recall the 
last one, that was in dune. He was in the office I think on 
two or three occasions on different dates in dune HMD. 1 
cannot recall those dates without looking them up. The 
occasion of his trip to Xcw York on dune 12, 11111), was to 
settle up tor the ship, to net the last payment. I am not 
aware that he came at our request. 1 cannot remember that 
I asked him to come up there. 

Alter talking with him I accepted his statement as to the 
dead weight and I paid him on that basis. We did not pay 
him i ight then and there. \\ e did not pay him until dulv. 

I think it was dulv Indore we actually passed pavment. 

1 do not remember at what time of day Mr. Wilson came 
to our office. I may have been in conference with him an 
hour or so. I have some recollection of what was said be¬ 
tween us. 

We had several matters to talk about irrespective of the 
dead weight. Wo agreed on the dead weight, for he said 
that the dead weight was 2,227 tons. Once that was 
established we went into other matters,-—demurrage, 
penalty tor not finishing the ship on time as per the 
contract, extra equipment, and other details. 

Wdson was claiming pay for extra equipment in addition 
to tin* price of the vessel per ton. 

I discussed all those questions. We discussed first the 
payment for the vessel on a dead weight capacity. Then 
we discussed other matters in addition to that. 

“< t >. Well, now, when we arrived at $120,000 as final pay¬ 
ment, that was in full settlement, was it not/ A. Full set¬ 
tlement based on 2,227 tons dead weight capacity. 

Q-.Will you answer my question, please, Mr. Witness, 
and if so wo will get along? 


Mr. Woolsev: He has answered your question. 


»> 
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.Mr. Wickoy, cunt inning: ll was in pavment of all the dif¬ 
ferences we discussed. It included event liimr. 

\\liat I mean l>y every tliinjr is this: 

I here was in addition to the dead weight, which was es- 
a at shed by him as 2..TI7 tons, other items that Mr. Wilson 
claimed, such as extra equipment. And then there were 

items that we elain.. such as demurrage, penaltv for not 

umiur the ship ready as per the contract, over ami above 

dcinurrnjfe allowed on the contract; and 

we elloctcd a eon.promise. lie threw off all his ..ipn.ent 

«m<l \\e t1 1 row oil fin* demurraire and ; j|j, 

^ *} t In o\\ ino 11), 11 oil ; i lx I takinir t lip dead weight ton- 
n;ii:v von arrived at *12<).(ini) to settle? A. Xo : we 
«ini\rtl at nothin" alter tin* payment o|* ifrjO.tMHI. 
fn «tllirr words. In* made claims for amounts of 
inon(‘v ; and wo made counter claims for demurraue and for 
penalties. and wIipii wo agreed to waive tlio whole thin" 

V* A,hI . vo « arrived at tin* sum of *1‘Jn.<><X> in full pav- 
inent ? A. At the sum of *120.m0 make up the pavment 
tor tin* ship based on tons. 

Q. How did yon pay for the extra horse power of the 
onirinesA. That was included. 

Q- that was included? A. Yes. 

(,». I hen there was son.xlra e.piipment included, was 

there, in the payment ? A. Yes. 

Q. I hc\ did not throw off everythin" then? \. Xof 

e\ ei \ t In ii". I hat was air reed upon prior to that. It was 
ill atrreed upon. 

h>- How was tin,!.- A. When the e,mines ucv ordered 
mat was air reed upon. 

<J. Sun*, and that was included in the settlement 9 \ 

} es, plus l?,dd7 tons at £147.f>0_ 

y>. (Interposing) We will let yon lie'll re that out a little 
htler. \„u say you took Mr. Wilson's statement of the 
(leadweurlit tonnage in tin* vessel? A. Yes, sir ” 

. * ^new ^[ v - ^^ son - I had met him two or three 
tunes. I think I met him prior to June Ii*. | think 
it was a month or so earlier hut I cannot he sure That is 
the only time I had met him as far as 1 can m-ollect I 
met him a month or two before dune 12th. and then on June 
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12 , and I took his statement of what was the dead weight 
capacity. I know nothing about dead weight. 

I did not receive any definite information at all prior 
^ 1 1 *' t t mu* 11 oni ( a pi am \ erwee as to the (load weight, 
tonnage capacity of that vessel. 

^ on had not a word troni ( aptain Verwee as to the 
dead weight tonnage capacity of this vessel prior to your 
conference with Mr. Wilson on June 12 / A. 1 think lie did 
say something that led me to believe that In* was rather 
doubtful ot tin* dead weight.” 

I might have communicated with him prior to June 12 
about the dead weight tonnage. 

( t h And you agreed with Mr. Wilson on June 12 as to 
tin* amount which would be paid, as you say, in compromise 
and lull settlement. Hid you have any turthcr communica¬ 
tions with (’aptain Verwee about the dead weight capacitv 
of this vessel ? A. Xo. 

Q* Von never had any of that / A. Xo, sir. 

( c >. You never beard from him/ A. Xot after that. 

( c >. on never heard from him/ A. Xot after that. 
( i!- When was tin* final payment made, Mr. Homier, 
in accordance with your settlement arrived at on 
June 12/ A. I do not know. I do not know whether the 
date was June 12 , but it was in June, I think, that we made 

the agreement.” 


As far as I recall it was July 1 ! 
payment. 
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So you went from June 12th to July 10th to make 
payment, did i/nf not/ A. I do not know whether it was 
June 12th or not. It seems to me that it was June 12th 
that we finally agreed to tin* dead weight. 

( t h Well, now’, June 12 was the day you arrived at the 
fi 141111 * ot $ 1 _(),(MMi, was it not / A. ^ es; that is based on 
tin* 2 , 22 / tons. 

(,). I sa\, that is tin* dav von arrived at the figure of 

$120,000? A. I could not tell’ von. 

• 

Q. You do not remember that date/ A. Xo. 

( t >. You do not remember that it was June 12 or aftei 
that? A. Xo. 
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Mr. W lckey: Mr. Woolsey, we will saw a little time it* 
you will agree on tlio date of June 12. 

Mr. W oolsev: T do not know anything about it. 

Mr. Wiekey: That is the allegation of your bill. 

!>S ^ Ir * Woolsey: Where.' You do not say that we 

agree on it ! 

Mr. Jacob: That the conference was held in Xew York 
June 12. 

Mr. Woolsey: What paragraph is that? 

Mr. Sanborn: It is a part of the eighth paragraph. 

(At this point the hearing was suspended for a few min¬ 
utes while the t’onrt attended to another matter, and there 
W';ts informal conference ;iirtonn' counsel.) " 

l»v Ml. Wiekey: 

I must Imve received Kxliil.it A 17. which is a letter ad- 
1 1 r’essei| to me ami signed l.y Captain Vel wee, dated Jan- 
nary 1 !> 1 !>. It is correct that in the paragraph on the 
iH.ttom of the first pa.yr of that exhil.it there Captain Ver- 
woo speaks ot his instructions and so forth. 

( t >. Do you know what, if any, communication you had 
with Mr. A. K. Wilson of the Bureau Veritas of Xew Or- 
January J. 1!>PJ. r<» refresli your recollection 1 call 
>°ui attention to hxhihit A-1S, a telegram from Xew ()r- 
addressed to Mr. Wilson of the (iulf Shipbuilding 

( 0,| ipany. A. 1 had no communication with Mr \ K 
W llson. 

V* ,,H ‘ n ,,lis Inst paragraph in that telegram does not 
rotor to you or your office? 

Mr. Woolsey: Von mean “ropiested from Xew York.* 

!<!» liy Mr. Wiekey: 

(}. “Requested from Xew York." A. Xot at that time. 

I don’t think." 

So tar as I am aware there was not anyone connected 
11 ShipHiiihlina Company in Xew York was 

t here ’ 

I here Wes not anyone in my oilier handling this situation 
at that time but me. 


TTouwnn srnirni.wn, a. i*. e., f.t at.. 


sr> 

“Q- ^»'V, I call your attention to Exhibit A-U). The 
particular matter there is in the latter part of the letter. 
I lint is a letter signed by Captain Yerwee, addressed to 
you, (bated January S, 11>11>, and I call your particular at¬ 
tention to the latter part of the letter there where he speaks 
ol his written authority and special instructions to act for 
the owners and provide everythin"; for the ship, and so 

torth. You wen* familiar with that letter, were yon/ A. 
Yes, sir. 

( c ). Xow, Mr. ( <»nnor, I call your attention to Exhibit 
A -1, a letter addressed to you as general manager of Fur¬ 
ness, Withy ( omapny, signed by Captain Yerwee, dated 
March lb, U>11>, and I call your particular attention to the 
paragraph which reads as follows: 

“Another point, ship cannot be measured before she is 
mostly completed, but on my estimation I daresay, she 
will be somethin.!*- between LVJOO-J.dOO deadweight—let us 
say 000 cubic feet measurement as for draught nothing 
certain as vet." 

too —. Did you receive that letter/ A. Yes. 

({. I call your attention, Mr. Connor, to Exhibit 
N". A-Jo, a letter from Captain Yerwec dated May 4, 10111 
addressed to you. I call your particular attention to the 
lirst paragraph reading as follows: 

“Situated as I am, and receiving news from anvone I 
have, after dm* reflection, conn* to the conclusion that if 
on the loth ol June, no settlement has been reached be¬ 
tween owners and builders there is no necessity whatever 
for me to lose more time and money on this job, and conse¬ 
quently I will send in my resignation." 

—. Did you get that letter/ A. To my best knowledge 

and belief, ves." 

* • 

I sent Exhibit A-Jb, copy of a telegram signed Furness, 
Withy & Company, addressed to William L. Wilson, presi¬ 
dent (iiilf Shipbuilding Company, Millville, Fla., dated 
May o, 111111. | received Exhibit A-27, a telegram dated 

May b, mill, signed William L. Wilson and addressed to 
‘A. Connor, Furness, W itliy and Co.’ Did you receive that 
telegram /” 


FC 
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my best knowledge and belief I received Kxliilut 
a leHer .kited May 15, addressed to you and siguwi 

, l ,am ,i - " ,lsoll > president. I received Kxhihit A-•_><) a 
telegram addressed -Furness Withy" and signed "Ver- 
w «*e’\ tinted May in, 1W!>. 

101 l telegram reads as follows: 

‘ Measurement dixmude net 'IK! TX cross 1.53.J TX 
HOdeadweight given stop stores and crew aboard stop 
" Jilt iutc orders 1 

, VKRWKK.’ 

V- l)id you understand it.’ A. Yes. 

\\ ill you explain what he means.* A. Well, the net— 
the -net '1ST has nothing p. do at all with deadweight. 

V- I am not asking what it had to do with _ 

Mr. Woolsey: You "ere asking him to explain it. 

I lie Witness: that is the measurement of the shin less 

'••'''••'in tliincs. certain spaces, such as cabin space, locker 
spaces, on 1 In si spaces, etc, 

«». What does the • 1335 TX- mean.’ A. That is the 
iiross registered tonnage, includin'.; those compartments 
•'"St eniinieraled, and on that they base the port chares 

ClC. ^ ' ’ 

*}■ Now. It he was not interested in deadweight itt ,| la) 

time Why \yas the captain worrying you about deadweight ,’ 

I don t know.” 

I wrote Kxhibit A-32. dated May L’l, l!»l!t, a letter signed 
illness, W ithy iV Company, addressed to William I. Wil 
son, president Cult' ShipbuiIdinir Company. 

1 s ‘‘ l " A-.'M.a telegram dated May 27, l'H't, signed 

r"ir U «| S; 1' "i r ^ l ' ilnit ‘- , l- n.lilressed to - Wilson, 

< "‘ l1 Sh.pbmhlinc Co., Millville. Fla/ rending as follows: 

-‘Yille Dixmude understand there is some disagree- 
nient with you regarding deadweight stop have rc- 
e.-n ed cable t l oin Paris stating that tliev insist dead- 
we.cht he reflated with Veritas and presume you will ar- 
' !' s s, °l' '’lease telegraph situation stop Have 

atram cabled to London ropiest ini; authority to settle ill 

matters appertainin';- to this vessel, will advise as soon as 
reply received.” 
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I referred in that tele -ram to a cable from Paris—I re¬ 
ferred to a cablegram from the Societe Elisabeth. 

As far as I can recollect 1 received Exhibit A do, a tele¬ 
gram dated May 28, 1919, addressed “Connor, Furness, 
Withy and Co., New York, X. Y.,** and signed “Gulf Ship- 
hhlg. ('o. Wilson," reading as follows: 

“ Yilledixmude no disagreement regarding deadweight 
veritas. Do not do this sort of work by agreement with 
('aptain. Am having survey made. Many points uncertain 
regarding compensation for late* delivery and extras hope 
entire matter left in hands as will he unwilling for vessel 
to sail until everything settled stop Captain has large 
amount stores and supplies in express office and no funds 
pav for same shall we advance funds have already ad- 
vanecd considerable stop ('aptain took charge of vessel 
placing crew aboard Wednesday 21st.” 

“Q. I call your attention to Exhibit A-37- 

Mr. Woolsev: How about A-36? 

Mr. Wickev: 

w 

( t >. Yes—A-36, a telegram signed Furness, Withy & Com¬ 
pany, Limited, addressed to ‘Wilson Gulf Shipbuilding 
Company,* dated May 28, 1919: 

103 “Yilledixmnde vour telegram received await your 

further advices regarding deadweight stop Please 
telegraph actual total amount of Captains expenditures in¬ 
cluding what von have advanced in order that we can take 
matter up intelligently with owners stop Telegraph very 
best freight von can offer from Millville Fk or continent 
stop Owners still under impression vessel will sail from 
yours for Xew York May twenty-ninth although we have 
cabled them this is impossible until settlement made stop 
St ill awaiting cable to leave matter our hands.” 

Did you send that telegram, Mr. Connor? A. Yes, sir.” 

1 received Exhibit A39, a telegram signed “Gulf Shiphldg 
Co "Wilson**, addressed to “Furness Withv and Co."*. 

I sent Exhibit A40, a telegram signed Furness, Withy & 
Company, addressed to “Wilson, Gulf Ship Building Co.” 
dated May 29th, 1919, reading as follows: 

5—4679a 
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“Yilledixmude thanks for your telegram have at last re¬ 
ceived authority giving us full power negotiate settlement 
stop Have cabled to Paris however asking for establish¬ 
ment of credit covering balance money due which hope re¬ 
ceive by Saturday or Monda\ will then take matter up with 
vou fullv bv telegram.” 

I received Kxhihit A 4*2, a telegram signed *MJulf Ship- 
bldg. (’o. Wilson *. addr(»ssed to “Fonnor Furness Withy 
and Fo., Xew York, X. Y.. dated June 1, 1J1J, reading as 
follows: 

104 “Villededixmude Fapt very much embarrassed for 

lack of suflicicnt funds to meet daily bills let alone 
to pay for supplies and stores already delivered stop Wo 
are advancing daily expense money but cannot do it indefi¬ 
nitely cannot some immediate relief be provided.” 

1 sent Kxhibit A4J, a telegram dated June 4, 1‘JlJ, signed 
Furness, Withy A Fompany, Limited, addressed to “Wil¬ 
son, (lull Shipbuilding Fo.'* reading as follows: 

“Have ree/Yved cable from Paris regarding remittances 
which not quite clear and necessitates our again cabling 
trust However we will he in position by Friday commence 
proper negotiation> stop Are you coming north Fonnor.” 

“( t h I hat is the one you did not remember a w ile ago 
sending, is it not.* A. I think vou asked me whether I re- 
quested him to come north. 

There had not been any tinal settlement made before 
June 4th, the date of this telegram. 

To tin* best of my belief I received A44, a telegram dated 
June 4, 1!H!>, signed “Wilson, Half Ship l»ldg. Fo.,” ad- 
dressi»d “Furness W ithy and Fo.*' reading as follows: 

“I expect to be north next week and can In* XY Thurs¬ 
day June 1 l2t li stop Vessel completed since *21st and ready 
to sail stop Fan get cargo staves from Xew York to Medi¬ 
terranean point netting ves>el seventy-five thousand or 
better.” 

lb') I sent A4f>, a copy of a telegram dated June f>, 
V.)V\ signed Furness Withy & Fo., addressed to 
“W ilson, Gulf Shipbuilding Fo.”, reading as follows: 
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“Will Ik* pleased to s o you here June Twelfth hope by 
that time we will he in readiness to complete negotiations 
Villedixmude have cable from Paris stating that tliev are 
arranging freight for vessel their side.'' 

I cannot recollect whether Mr. Wilson got there on that 
date. 1 do not remember that date at all. 

“y. There is no date clear in your mind then, is there? 
A. Xot the* dav of the month. 

U. Is there anything that would lix that date in vour 
mind? A. I do not know of anything." 

I never saw Kxhibit Aol, a telegram signed “Tvler- 
American Lumber Co." addressed to W. L. Wilson until 
I saw a copy here. 

I received Kxhibit Aj 2, a telegram signed “Verwee” 
addressed to Furness, Withy and To., dated June 11, 1919, 
reading as follows: 

“Vour message well received stop I estimate Dixmude 
99,440 cubic feet stop Can I sign bills for it will save 
time stop My register is in Pensacola." 

I do not know what Captain Verwee meant there by 
“Vour message well received.” 

What he did mean there by “Can I sign bills for it” was 
tin* Bureau Veritas bills for measuring ship, I imagine. 

Captain Verwee was not requested by me to measure 
the ship. Ih* did not measure the ship; the Bureau 
UN) Veritas measured the ship. 

“Q. Did you request the Captain to have it measured? 
A. Ill* saw that it was measured, yes." 

I sent Kxhibit A a 9, copy of a telegram signed “Furness 
Withy & Co.", addressed to Captain Verwee, dated June 
11, 1919, reading as follows: 

“Referring your telegram if you satisfied cubic feet and 
presume you have had same duly verified by veritas or 
other responsible party have no objection your signing for 
same.” 

Before this date we asked Captain Verwee to see that the 
boat was measured, ves, and I imagine he did it. He savs 
so here. 
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"Q* Dili you know tin* result of that measurement at the 
time you talked with Mr. Wilson about settlement? A. 
^ es; I know the measurement agreed upon- 

Q. ^°t agreed upon, hut tin* one that was made hy Ver- 
wee on your instructions. A. That was verified bv the 
Vertitas. 

( c ). Now, what was that measurement? A. 93,000-odd 
feet. 

Q- You say that was verified hy Veritas? A. As far as 
I understand. 

Q- ^ hat gave you to understand that ? A. What is that. 

Q. hat is the intormation that causes von to under¬ 
stand that? A. I do not know whether there is any 
reply to this telegram of mine of June 11 in AaJ or 
not. 

0- You did not say to him ‘Verified hy Veritas*, did vou ? 
A. Read A.V5. 

Q- f liiit does not read that way, does it? A. (Reading:) 
‘Presume you have had same duly verified hv Veritas/' 

( c >. (Reading:) ‘Or other responsible party'. A. Well_- 

Q. It tin* < 'aptain had had it done you would have relied 
upon it. or was w illing to ? A. Nes. w ith regard to measure¬ 
ment." 

r fo the best of my knowledge* and belief I received Kx- 
liibit A.>4, a letter dated June *2*2, 1919, addressed to 11. 
('minor, Ksip, general agent Furness, Withy and to., signed 
A. J. \ erwee. I call your particular attention to this: 

*1 beg to confirm today's telegram ‘Am requested by 

owners give full information Kvans Dunlop London_stop 

Last account ot stores to be signed is Menge Xew Orleans 

st()|> -Kindly let me know particulars of settlement with 
builders. * 

‘I have cabled all the information asked for, although up 
till the pi eseiii builders and I don t agree on the deadweight. 
As wired I have signed the balance due to McKenzie Oerting 
and ( o. ot I ensacola. All what is to be signed now is the 
bill of Menge of Xew Orleans. ($2,000 about) and 
108 tll( ; Recount of the (iulf Shipbuilding To. Latter has 
paid the tuel oil, the daily so/res for feeding crew; 
also Fairbanks Morse account of spare gear for motors. 


HOWARD SUTHERLAND, A. P. C., ET AL. 


91 


‘After long arguments with Mister Wilson we have 
agreed to pa\ each halt ot the amount Rureau Veritas, in 
this country is unahh* to give* us the list of gear for Motor 
Schooner required by rules.* 

I here appears to he something left out : 

‘Ship is ready to sail, though builders have not equipped 
ship as she should have been few items should be aboard, 
but 1 am tiled to discuss. Mister \\ ilson is a gentleman 
but he .doesn't know port from starboard. The long lay of 
the ship in this bad water has had tor result to dirty her 
bottom considerably—and I should strongly advise to dry 
dock her if possible. 

Mister Wilson has t<»1 d me of the agreement reached. 
As far as I can understand owners have paid up till now 
£J.>.),()(>!> plus $1 *J().(>()() agreed upon makes ^‘too.OOO. In 
subtracting roughly for extra costs and change of 

motors—-it remains dollars for cost of budding 

which divided by cost per ton gives as deadweight 21(19 
tons which 1 think is more or less accurate-—but Mister Wil¬ 
son never spoke about the demurrage due and to which \ 
am sure owners are perfectIv entitled to_ 

‘Mister Wilson doesn’t want to lose money on tin* job, 
hut what about the owners waiting for the last six months 
lor the ship. And 1 can guarantee that several line char¬ 
ters could he had for tin* Dixmude had she been 
ready. Keallv I think that £:>()(),000 is splendid 
. n, oney for the ship the hull is splendid, but the rig- 
"in" i* "'‘ak and I had to have same overhauled by crew, 
and I can assure you that it took some gear to replace all 
tlungs unlit for service. 

‘However. I *11 be glad to leave this Hod forsaken country. 

‘Trusting to hear from you, I wish to remain 
Yours most t ruly, 

A. J. VKRWKK.” 

“< t >. Referring to the next to the last long paragraph, he 
refers to a settlement which Mr. Wilson told him about. 
Do you know what settlement he was referring to/ \ y 0 . 

I paid no attention to this letter in so far as those figures 
are concerned. They had nothing to do with HaptainVer- 
wee, what the settlement was. 
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rrnxEss, withy & company, ltd., vs. 


Mr. Wickey: Road 1 lie quest h i: ‘ » tlio gentleman, please. 

(Tlio roportor repeated tlio last preceding question as 
above recorded.) 

The Wit lie *ss: Ho was doubtless referring to the M-tila¬ 
ment for tin* ship—payment for tin* vessel. 

Bv Mr. Wickov: 

• • 

Q. That is, tin* final settlement agreed t<> between you and 
Mr. Wilson in New York? A. Apparently. 

g. Then taking tin* date of that letter and refresh- 
110 inir your mind, your settlement with Mr. Wilson was 
prior to that date, was it not ! 

The Court: 'That would necessarily follow. 

Mr. Woolsey: I do not think la* said that was tin* settle¬ 
ment though. 

The Court: He said apparently that was. Of course if 
it was it occurred before. 

The Witness: I do not know the actual date of settlement 
off hand. 

The Court: Well, you know if that letter referred to your 
settlement with Wilson it would not have referred to it 
before it had been made. 

Idle W itness: 1 should think not, no. 

Bv Mr. Wickov: 

• • 

Referring back to my telegram of June 4 to Mr. Wilson, 
1 asked him when be was coming north, and Mr. Wilson re¬ 
plied that lie would be there the 12th. 1 really couldn't say 

it he was there on tin* 12th. I cannot say the date. 

I sent Kxhibit Aob, a tclegram dated dune 22, 1919, sinned 
"Furness" and addressed to William L. Wilson, (lull* Ship¬ 
building (’ompany: 

"\ illedixmude telegraph immediately date vessel ready 
load stoj) Also exact deadweight agreed upon stop 
Sorry delay but evidently fifty thousand dollars gone astray 
hope have same lined up very soon." 

I received Kxhibit Ao7, a telegram signed Half Ship- 
bldg ( o., dated June 24, 1919, and addressed to Furness, 
"Withy and Co., reading as follows: 
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illodcdixmude vessel is now and has been ready 
111 to load since May 21st stop Deadweight based 
upon cubic measurement agreed upon two thousand 
throe hundred thirty seven tons stop Please inform buy¬ 
ers that we insist upon immediate settlement.” 

lo the best ot my knowledge I received Exhibit A58, a 
telegram signed “Vorweo“ and addressed “Furness 
Withy,” dated June 24, 1919, reading as follows: 

“Ship chartered to load here but Wilson refuses to allow 
s l , 'p to load before full payment by owners stop I 
stiongly object to price agreed upon as deadweight abso¬ 
lutely slop l p till now builders unable to give dead¬ 
weight as ship not measured by them.” 

To the best of my knowledge I received Exhibit A59, a 
telegram signed “Vorwce’ and addressed “Furness 
Withy dated June 25, 1919, reading as follows: 

“Amount due Mongo about 2300 dollars stop Am send¬ 
ing Mobile to have competent man to have ship measured 
stop Builders unable to give me correct deadweight.” 

I do not know whether ( aptain \ erwoo got a man from 
Mobile. I do not think he ever got a man. 

Q. 5 on said awhile ago he reported a measurement to 
you. A. 5 es. I hat was the Bureau A eritas measurement. 

Mt. Woolsey : I hat was I In* cubic measurement ! 

I he \\ it ness: I hat was the cubic measurement. 

Mr. Wickev: 

Ami von had that I'lihic iiiaasiirciiiriit lii'fon* vim made 
the payment in July A. Oh, the cubic? Yes Oh 
112 ves.” 

1 sent Exhibit Abo, a telegram signed “Furness Withy 
cV: ( o.. Ltd. addressed to <'aptain Yerwee, June 25, 1919, 
reading as follows: 

“Vour telegram received understood from Wilson mat¬ 
ter deadweight agreed with you namely twenty-three hun¬ 
dred thirty-seven stop You being on the spot and not hear¬ 
ing tiom you naturally presumed this deadweight accord- 
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am ‘ e witJl your ideas stop Better arrange with Wilson em¬ 
ploy some outside person suggest through Merritt Pensa¬ 
cola telegiapliing what you are going stop Regarding load¬ 
ing will communicate with Wilson later in dav.“ 

I sent Kxhibit Adi, a telegram dated June 2f>, 1010, 
signed Furness Withy A <\>., and addressed to William K. 
Wilson, Gulf Shipbuilding To., reading as follows: 

“Have now in hand necessary funds settle accounts pay¬ 
ments \ illedixmudc hut understand from Vcrwcc question 
deadweight still undecided stop Agreement made* with you 
is on basis twenty-three thirty-seven tons which Verwee 
states in excess stop ( nderstand Verwee having competent 
outside man measure ship which we an* in accord stop 
As soon as deadweight agreed upon will settle promptlv 
meantime 11 list \ on 1 11 arrange vessel pro(*eed loading 
stop Verwee telegraphs crew desire he paid otT require two 
thousand dollars this in order." 

To the best of my belief, 1 received Kxhibit A <52, a letter 
signed A. J. \ erwee, addressed to 11. Fonnor, Kso., dated 
June ilfJ, 1910. 

11J The second paragraph in that letter reads as 
follows: 

“Ship to he fitted for transatlantic trade and she will be 
fully equipped and ready for sea. Fp till the present, 
though I have agreed on the cubic capacity 0J,44O cubic feet 
I don't follow Mister Wilson when In* divides that by 40 
mid finds 2J.V> tons deadweight. I am bound to say, that 

with her freeboard given by Veritas, IMxmude will* never 
carry 2100 t\.“ 

1 received Kxhibit Af>4, a telegram signed Gulf Ship¬ 
building Fo. addressed to Furness Withy, dated June 27. 
1010, rending as follows: 

“ Villcdodixtnudc your telegram Verwee made j.ositiv.* 
agreement with Tyler regarding tonnage stop Caimot ac¬ 
cept less than price agreed upon between Wilson and 
(.minor stop We have advanced Verwee approximately 
fifteen thousand dollars which is owed in addition stop 
Contract provides right to sell vessel after ten davs notice 
to buyer in default of payment stop This notification will 

be given unless we hear favorably from von ” 

• • * 
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I sent Fxhihit AO.*), a tdc^ram si^nod Furness Withy & 
Co., Ltd., dated June *27, 1919, addressed to William L. 
\\ ilson, (I tilt* Slii j >l>n i 1< 1 i 11 ( \>., reading as follows: 

“Your telegram m-euvcel stnp Have* telegraphed Yerwee 
reuardini;- tonnage please have him telegraph us confirming 
urraugennent you state hr made with Tyler stop We are 
ready complete negotiations subject to this dead- 
114 weight matter he»ing adjusted.” 

1 sent Fxhihii Add, a telegram dated June 27, 1919, 
signed Furness, Withy A: t'o., addressed to Captain Yerwee, 
reaeling as follows: 

“Have received telegram from Wilson stating vou made 
positive* agre*omont with Tyler regarding tonnage and that 
Wilson will not accept less than price* agreed upon with us 
stop This price based on tonnage twenty-thive* hundred 
thirty-se'ven tons de*adwe*ight stop Wilson also states has 
advanced you approximately fifteen thousand dollars 
pleaM* contii m and advise whether Wilson will absorb part 
of this amount stop telegraph immediately what class 
vessed has been granted sto]» Have you commenced loading 
if s<> what is voiir destination what are vou loading and 
when do you ex|)e*ct complete loadi 11 *_r. 

I lee-rived Kxllihit A < :7. a telegram dated Jlllie 2S, 1 ‘ > 15 
11.-7 a. in.. addressed to Furness. Withy Ov Company and 
sinned Yerwee*, reading as follows: 

“Wilson knows perfectly well that Tyle»r and I agreeel 
on cubic capacity 99440 cubic fee and never on tonnage 
stop Advance for oil and other items about $10,000 stop 
Abemt $4,000 claimed by builders to which I object stop 
Loading timber will start Monday fifteen lay days open 
charter (Queenstown or Falmouth for orders stop Will wire* 
later class granted." 

I received Fxhihii AOSa, a telegram date*d June 2S, 1019, 
9.90 p. m., aelelre*ssed Furness, Withy Co., signed 
11a Yerwe*e*, rending as follows: 

“ Yemr telegram after intervie*w w ith Wilson I advise 
you to settle* as agreed on in Yew York stop Amount ael- 
vane-eel bv builders will be sent later in elav.” 
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I M»cci\i*r hxhihit Ad), a I«»tt«• :* from Gulf Shipbuilding 
C ompany addressed to Mr. ,\. Connor, Furness, Withv & 
O., dated June 2*. !!•!!•, and rail your partieular attention 
to paragraphs 1. 2 and reading as follows: 

, ^ ^ *** ^*e\\ N ork to settle this matter with von, 

< apt. \ erwee was measuring his vessel. After lie had 
measured the vessel, he came to our Mr. Tvler. and in¬ 
formed him that there were !>::.44l> euhie feet cargo capacity 
under .leek, whieh we understood. Cap!. Verwee concurr- 
mir. would show, when divided by 40. the number of tons of 
earsro eapaeitv. Based on this, and in tin- presence of Capt. 

^ erwee, Mr. I yler dictated a telegram to me whieh was the 
l»;isis of our set|lenient. 

••It appears that later Capt. Verwee {rot some idea into 
Ins head that this was not the correct wav to figure carrv- 
imr capacity. dust what way he favors now? I do not 
know,—nor what he claims the tonnage to lie. 

It makes no particular ditleretiee however to us, for 
even should lie lieu re the tonnage as low as 2.000, we can 
still .just it \ an additional charge to the buver of this vessel 

of $120,000.01), Whieh was the amount agreed upon between 

you and mu." 

11b “bf Xow, can von recall tile dale when the final 
payment was made.’ 

Mr. \\ oolsey: It is shown in I his eorrespomlonce isn’t it? 

1 lie correspondents shows it ! 

1 he Witness: Y«. s . |j j s ,f„| v ^ \ 1 1,|^ 

Mr. .laeob: Beterrini* to Kxhibit \7~)! 

The Witness: Yes. duly 0 we sent a cheek to the First 
.National Bank of Panama (’itv. 

By Mr. Wicker: 

bh duly 9 of that year ! A. 1JM5>. 

All these tele-rams and letters that have been read to me 
or partly read to me and that I have admitted sendin- or 
reeeivm- were sent or received l.v me hetween the time- 
prior to duly p. the time Of the making of final payment. 

I testified to knowledge of the two suits abroad, in Bel¬ 
gium, against the plaintiffs in this action. At the time those 
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suits were brought 1 to< k part in seeking evidence for the 
defense of my company. 

“( w ). You wrote letters.’ (Handing a paper to the wit¬ 
ness.) I am handing you a letter written on the letterhead 
of Furness, Withy & Company, dated dune 2d, 1!)2.‘>, signed 
Furness, Withy & Co., Ltd., II. Connor, manager of freight 
traflic, addressed to William L. Wilson, Fsep, Panama City, 
Fla., and ask von to identifv that letter, as to whether or 
not that was written and signed bv von—-dictated and 
117 signed bv vmiA. Yes; I wrote that letter. 

Mr. Wiekey: I ask that this 1m* marked, ‘Defendant's Fx- 
11iLit A.' 

Mr. Woolsey: We record an objection to it as irrelevant 
and immaterial. 

'The Court : 1 shall have to see the letter to know whether 
it tends to contradict the witness. If it does, of course it 
would be admissible. (After examining letter.) I will ad¬ 
mit the letter. 

(The letter so identified bv tin* witness and admitted in 
evidence was marked “ Defendant's Fxhibit A. 5/12 27. 
JH(V') 

Mr. Woolsey: Do we reserve exceptions in equity prac¬ 
tice* here*.’ 

Hie* (’ourt: Ye*s. 

Mr. Woolsey; Then I reserve an exception. 

(The* h*tter reform! to. Defendant's Fxhibit A, is here 
set out in full.) 
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Defendants’ Kxiiibit A. 

Furness, Withy «.V t’emipany, Ltd., Steamship Owners and 
Agents, Furness House, Whitehall Street, Xew York, 
N. Y. 

June ‘Jotli, 1 

William L. Wilson, Fse,., 

<* o General Deliverv or e «> Bav 

• • 

(V>unt v Land Abstract (\>., 

Lanama Fity, Fla. 

Dk.xi: Mil Wilson: 

Sell. ** Yille de I >i\milde. ** 


Beterrin.tr to this schooner, built by the Gulf Sliip Build- 
in ir ( o. ol Millville. Fla., your irooel self at that time* 
IIS beintr Lresideiit of this company, we would mueli 
appreciate if you can irive u< eeiMain information de¬ 
scribed as follows: 

In explanation we miirlit state that judgment has hee*n 
obtained by the owners aim i list us in the amount of about 
$100,000 which \xe pro pose to appeal —on account of al¬ 
leged difference in the deadweight capacity of the above* 
vessel. 

It appears that she was remeasured November 1JFJ0 bv a 
Naval Architect appointed by the Bureau Writas, who sub¬ 
mitted her deadweight as he*in«r 1.bs() Tons as auaitisl 
Ions submitted bv vou and on which basis pavmcnt was 
made* by us. 

('a/tfiiiit I mnr: We have* always unelerstooel that this 

iremtlemail was the* n*pre*se*ntat i \ e* <» f the* owihts (Se»c*ie*tv 

Klizabclh Ominum Frane*obe*lne* l)e*ntre*prise*s eh* la Hanna 

Bediriepu*) anel that we nie*re*ly re*pivse*nte*el the*m as tinan- 

e*ia 1 agents: tbcivfenv, in e»rde*r to e*nele*avor t<» establish a 

elofemse*. it will be ne*ee*ssarv t<» obtain from vou the* status 

• • 

ot <Viplain \ e*rwe*e*. a lie I if you have* any eloe*umontary e*vi- 
eleue*e* on tile* whe*re*in his responsibility as a re*pre*sentative* 
e»t the* owne*rs is e*stablishe*el, we* would mue*h appreciate* if 
you can furnish us with any elata alem.ir these line»s; also as 
to your impression from any verbal communications you 
have had with him. 
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^ lien wo made the lapayment to your Company on the 
basis ot 2,.k>7 1 oils, we had received a telegram from Cap¬ 
tain \ orwoe agreeing this deadweight. Previous to this time 
we had communicated by telegram to (’aptain Verwee re¬ 
questing him to obtain a representative of tin* Kuroau 
119 \ eritas or other responsible party to measure the 

vessel for her deadweight, and Captain Verwee re¬ 
plied that lie was obtaining a man from Mobile. Amongst 
other things, we would appreciate 1 if you can let us know 
the name of the man who actually measured this vessel 
under instructions from Captain Verwee. or any other evi¬ 
dence establishing her deadweight as 2,:»:i7 tons. 

In one of the communications, we think from your good- 
sell, \ ou mentioned that a Mr. I yler who was connected 
with your concern had various talks with ('aptain Verwee 
regarding this deadweight, and any light this gentleman can 
throw upon the matter will he appreciated. 

We propose sending down the Manager of our Claims 
Oop t (Mi. A\ . .1. haeburn) within tin* ii ext tew weeks, to 
go into this matter with yon, and other questions which 
may develop. Wo sincerely trusl that you will assist us 
in every possible manner, inasmuch as wo paid your Com¬ 
pany in good faith on the deadweight submitted bv you and 
confirmed by Captain Verwee. 

It there are any suggestions which may occur to you in 
connection with this vessel, we* would be verv glad to have? 
your advices. 

There is one thing we do desire to develop and that is 
the status of Captain Verwee and the extent of his au- 

thoritv. 

• 

We shall be glad to know whether you expect to he in 
Panama City for the next few weeks, and should there bv 
any possibility of your coming Xorth within that time we 
would esteem it a great favor if you would call 
upon us. 
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Yours faithfullv. 


(Signed) 


ITC.-LO 


FURXESS, WITHY & CO., LTD 
IT. COXXOR, 

M a naffer of Freight Traffic 
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4i. r'n * 4 . im ^* tU NVJ ^‘ terms of the contract including 
nu* following paragraph: 

toil!' l' U ‘ /'"•'•‘T i "" 1 S " ll, ‘ , ' s s|,i ' 11 , "- 1 '*<■ i'l.le lo a if roe a. 
. the deadweight carrying capacity of ,| l( . vessel such dead 

tearrynijf ea,,ae.ly shall he determined hv arbitra- 

;u bit ra h'r -m!l 'iI* , "!j los ' ii "; shall nominate one 

' , jf I \ I t ! ,y ‘‘ ,S sl,4,n "" rai '“>W‘ one arbitrator 
r.™,!^,n,7 l , IM, :. ,M ‘ il,>ll - , ''^ree, they shall nominate 

mn|»ire shall lix t'hc^ImhN'ithreirrvilm ''e^«'i«v‘V!f ill'' 

umierdi^eon^ih’ ,mS, ‘l‘"«W l-iee 

deohv'h'l,? ! ' Sk, ‘ ,l ( l0r « r, ***r«lion of this difference of 
dia.lueiffh. capacity under that provision of the contract. 

-Mr. \\ tckey: I think that is all. 

Redirect examination: 

wflvlu'lf I"''" arl,i "‘" i,,U l ,r °lion, I agreed with 
: , ' ,1 . 1 Ins '•'•presentation that the vessel di.l con 

' , ' a,lw " l ' i ‘ l ■ -.••••;: 'ons-so there was no, anv dis- 
pntc^etwecn me and Mr. Wilson on the snhjec. of the dead- 

I teh-raphed to Vorwee regarding this deadweight iptes- 
simply because we represented the lmvers of the vessel 

1-1 I'm. complain to the owners, and I want to avoid anv 
lomplaint. and also tor the purpose of checkin-' mi 
I relied what Mr. Wilson told me and no. on anv. ht" t 
received torn \ erwee. Vcrwce was master of a ship ( „dv 
do not think he knew anything about arriving at the dead 

A I;;:;:: .> 

We di.l not pay Mr. Verwee any salarv or anv expenses 
We merely put him III funds to pay for his hotel expenses' 

a d "\ Z nm J"' , S ' l "* ,S 1 , ' wr ,lu ‘ <>f Hu- owners 

was charged hack to them. We ourselves did no 

employ him m anv wav. 1 ot 

• • 

Mr. W'oolsev: That is all from this witness. 
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Reeross-exami nation. 


By Mr. Wicker: 

“( c >. I lie purchasers cabled you that there was a dispute 
about this tonnage, didn't they* A. Ves. I amend that- 

( »!- Wait a minute. \ our eounsel can ask you (questions. 

Mr. Woolsey: Let him finish. 

Mr. \\ iekey: lie has answered the question—“Ves". 

I lu* ( ourt: He said there was not any dispute, that he 
had agreed with Mr. Wilson, and Id* was asked it* he did 
not know there was a dispute he!on* Id* made* the payment, 
and he says he did.” 

I think I did not mm* Mr. \\ ilson in New ^ ork after I made 
the agreement with him tor the liual payment. 

I he ( ourt: I think you said you sa// him two or three 
times in June.* 

122 The Wit lie »ss: I said that, your 1 lonor, hut 

1 lie ( ourt : \\ hen were those* prior times—assum¬ 
ing for the moment that tin* 1 *Jtli was the dav of vour agree¬ 
ment ! ' 

A. \ es, I think a tew days apart, lie was in New York 
several days, as far as I can recollect. 

I Id* ( ourt: Was it before the 12th, or after the 12th i 

A. I think it was the second hall of June, as far as I can 
recollect. * * 

When I met Mr. Wilson in New York after tin* 12th l 
assume we talked about tin* settlement. 

“( t ). The settlement .* Why, you agreed with him on the 
settlement, didn't you.’ A. Yes, but whether that was the 
12th or the second or third time I saw him 1 don't remember. 

Did you see Mr. Wilson in New ^ ork after you made 
tin* settlement, regardless of what date it was.* A. I have 
seen him in New York." 

In June, Ibid, after I made this settlement with him. I 
do not know whether 1 saw Mr. Wilson attain—I cannot tell 
you whether we made a settlement on the last day I saw 
him, or the first, or tin* second. I cannot remember. 

"Q- on do not know.' In tin* face of the telegrams and 
letters that you have identified, that you received from him 
between tin* 12th and the last day of the month of June 
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showing that he was lamia, you f annot tall? A. 1 cannot 
tell on which visit we finally ('leaned up. 

1--1 *i. <h-that t lien* was any visit at the 12th? A. Yes. 

I he < onrt : h i> y <»iir recoiledion that lie came hack to 
New ^ ork 1 rom I* lorida alter the date when you made the 
agreement with him 

A. I do not think so, your Honor.*’ 

Redirect cxnniination. 

“ I >v M r. \\ \ m dsev : 

• . 

Referrin# a,train just for the movement to this question 
ot tlu* alleged dispute about the deadweight, I received a 
telegram marked A-33, in French, from the owner on Mav 
20th, and that mentions a disagreement with the builders 
about the deadweight, and then 1 telegraphed down to Wil¬ 
son about that on May 27th A-34. 

“Mr. Jacob: Pardon me just a moment. Will you not 
translate that into Knirlish ! I am not a French scholar. 

Mr. Woolsey: The <>nly important thin# is the first two 
sentences: 

Yerwee telegraphs a new disagreement with the build¬ 
ers on the subject of deadweight. We insist that the dead¬ 
weight should be regulated or established—with Veritas.*’ 

I hat is the only thin# that is relevant in that. In the 
rest of it he is talkin# about remittin#. 

l»v Mr. \\ oolsev : 

• • 

1 hen in A-34 I telegraphed to Wilson about this on 
Mav 27. 

124 “b>. And then the dispute was settled by your 

agreement with \\ ilson on his representation some 
time in June ! 1st hat ri#ht ? 

Mr. Wickey: We object to that. 

The Court: Of course* counsel cannot change the testi¬ 
mony no matter in what form he puts his questions. I am 
not to be governed by any statement that counsel makes, 
or that a witness makes either, as to what the testimonv is. 
There is no dansrer of that.” 
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Hv M r. Woolsev: 

w 

1 ,K ‘ U * Ui,s 11(, t dispute because 1 agreed with Wilson 
° 1 tin* amount oi the* deadweight. 

r 0,M V 1 lia , 1 ‘ S all ‘ Are • vo " t,iro "fe ,| i "iiii him' 
•'li. Hickey; I am throuirh with him. 

(Witness excused.) 

\lr. Wools.,v: Thai is all lor us. That is our case. 

•'ll. \\ ickev : 1 he deiendants rest. 

( AIN ant's KxiIIIUT X(). I. (J J, |] 

JVpositiou .... Henry Curtis ISIaekis.on, taken ou behalf of 

V <>f Hu- parties in ,ho above „ um , 
hot oil and entitled muse, now pending in tlm Supreme 

o.irt o| the District of Columbia, said deposition bei.m 
akt * M at No. ->7 William Street. i„ the IWoimli o m 

• lay, March •_>.», l'CM. at "..'III l\ ,\|. 

It in stipulated by and between counsel ami the parties 

I, ' s " l,l "". v '"ay he taken In a ..- 

’.I' 1 ,' Vl 7 ,s :1 tad ary ,ml,lie of the State of \ e w 
'i "ik. in shorthand, and transcribed. the siifuin-r 

Appearances: Messrs. Kirlin, Wools,.y, Camphell, Mickov 
A Keatintr (Mr. < owenhoveii). for the plaintiff; {■) \y 
Wick,.,. hs,,.. Harvey I). Jacob, 10s,,., for the defendants.' 

Henry Curtis Blackiston, heiny <lul\- sworn and 
a-i.ned as a witness for the plaintiff, testified as 

I^y Mr. ( 1 o\V(»nhov(*n : 

I reside at 44 West 77th Street. .Yew Vork Citv I 

!i,r .w ,* ,hn ^ . . . .. 

runioss, 

0—4G79a 
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I am irenerally familiar with tli • affairs of tin* company, 
not only in America, !>ut in Kurland as well and with tin 
general affairs of the company throughout the world. 

Furness, Wiili\ Company. Ltd. is a corporation organ¬ 
ized under tin* laws of (ireat Britain and Ireland with its 
principal place of business in London, Knirland, at Furness 
House, ,'JS Lcadcuha11 Street. It maintains an oflice for the 
transaction of business in New York Citv at .‘**4 Whiteliall 
St reet. 

Furness, Withv A Company was not an allv of an eneniv 

• * • • • 

of tin* l nited State's during the (ireat War nor an 

1-b enemy of the l nited States. It was a subject of an 

ally of the l nited States. It was not during the 

(ireat War a resident within the territory of the* Central 

Lowers. It never did do business within the territory of 

• 

the Central Cowers durinir the (ireat War. It never was 

a resident nor did it e\er do business within the territory 

of an allv of the Central Cowans durimr the (ireat War. 

Neither Furne>s. Withy A (’ompanv nor any of its officers 

or employees in anv wav yoluutarilv aided, abetted or irave 
• • • • ■ 

encouragement to anv enemies of the Fnited States or anv 

• • 

rebellion against the Failed States. 

Furness, \\ ithy A ('ompanv. Ltd. owns the cause of action 
sued on herein. No transfer or assignment, in whole or 
in part, ot this cause* of action or anv interest therein been 
made to any person <»r person*'. I do not know of anv just 
credits or ollset- on behalf of the* I nited States or the do. 
tendants in connection with this claim. No other suit or 
process ot any kind !!;• -■ been brought, or is any suit or 
process pend me for and in respect of this cause in any 
other Court against the Cnited States or these defendants, 
the Alien Property Cuslodian and the Treasurer of the 
l nited States, or aimin-d any other persiui or cor])oration 
whatsoever. 

Suit brought in the Tribunal of Commerce of Brussels in 
tin* Kingdom <»! Belgium by the Societe KlHnbcth airainst 
Furness, Withy A Company, Ltd. 

“(J. Hid the Societe Fiisabeth allege that Furness Withv 
A Company had ever paid the Hulf Shipbuilding (’ompanv 
tor the ship known as the \ ilh* de Hixnmde because tin* 



now mid scTiirm.AXn, a. p. c ., f.t at.. ]o.-, 

• !li ' 1 V0SS ': 1 ,|i ‘ l •'««* a deadweight cargo carrv- 

'"'I'acily imilcr dock, as warranted hv the coii 

tract l' l ‘tween tile said Societe Elisabeth and the said 
<»m! Shipbuilding ( oinpany. 

Mr. Jacob: Objected to as not the host evidence and is 
hemg immaterial. ’ u as 

•\. Yes. 

<l> ' Did the Societe Elisabeth and Furness, Withv & 

I'ativ appeal Iron, the said judgment to the Fifth Chamber 
ll "“ ( "'"t "I Appeals of Mrnssels ! 

material!' " I,: * ” ,i, l ‘'" 1 ;,s evidence, and im- 

A. Vos. 

A\ .‘is judgment rendered against Furness, Williv & 

< oinpany ? ’ • 

.Mi. .Jacob; Sana* ol>}<*ction, 

A. Vos. 

^ ns Uio judgment paid ! A. Vos. 

By Furness, W illiy A- ( oinpanv/ A. Vos 
{ t- I f so, when : 

Mr. Jacob: Same objection to these (piestions as not the 
l>est evidence of til,' facts. 

Q. (Continuing:) The date was September 3 1 <|» 4 y 
I ass.iiiie that is right, I don't know speciticallv. ' 

% s, "" s Etirness, Withy & Companv ncces- 

Z y r n ; i,SOnal : ly «> l»"v in and about Dm' 

del ease Ot the said suits for and as to the expense of 

counsel lees liecanse of investigation and for obtain- 
I- s mi*- evidence and so forth / 

Mi. .Jacob: Same objection. 

tliat'ii'righi' 1 ”"^ 0 Tl "‘ im,,,m,t is 'W'HO.72. A. I assume 

. 1 .swtteral way with a contract .mule be- 

tueen the Societe Elisabeth and the Gulf Shipbuilding Com 
pany. dated September 2.',, 1018, i„ which Furness, Withv 
lV oinpany is named as agent for the Societe Elisabeth. ' 

it ness produces papers. 
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1 lit* suitlioritv uiven io Messrs. Furness, Witliv & Com- 

puny, Ltd. by tin* Societe Klisabetli was contained in their 

e;il»le received tin* 10th ot October, 101H, and confirmed in 

their letter doted October •). l!>18; tin* difference would he 

due to censorship ot cables and letters, tliev were alwavs a 

• • 

tew days later; in other words, a cable was evidently sent 
# • 

prior to tin* L*tli from Laris, and confirmed by our cabh* 
Ot* < October 10, 15)1 S. 

this is a correct copy ol a cable dated Laris, October 0, 
LHS. and marked ‘‘Deceived October 10, 1018," received 
from the Societe Klisabeth on that date. Meiirnan is tin* 
cable address ol Snciete Klisabeth. That is the cable ad¬ 
dress that was used, but it is the name of one ot* the officials 
ot* the Societe Klisabeth; we were not allowed to use anv 
code addresses duriiiLT the war. I In* cable above referred 
to reads as t ol low s : 

“ Meiti'iian, i b’ue Le< Italieiis, Laris. 


Oct. It. 1018. 


Deceived Octoher 1 <>, 1 PIS, at 10.10 A. M 


To Furness. Witliv, Xew Vork 


I —*t Introduced by Kellock We bo if volt to b(* our audit 
in Anu*rica ^t<»j» We have houifht for deliverv first 
November schooner Ll'JnO nil -J;tiIII ions two engines 100 || L 
built at Millville Florida by Leiisacola Maritime Corpora 
tion \ard Xo J stop ShouM Im* much obliged to von act iu 
the best ot our interests We uivo you full powers to take 
delivery of our Steamer sin* will be transferrd to Belgian 
I* lau and named Leim* Klisabeth stop We are send in if 
Faptain Chief Kmfiueor and First Officer to fit out tin* 
Steamer they will complete tin* crew in F S stop 1 Mease 
cabh* \our answer stop We have license from Shipping 
Comptroller stop We have already paid 7o000 Dollars to 
1 ensacola Maritime ( orporation tor Devisscher Chairman 
of Societe Klisabeth a manager 

MKKiXAX, 

i It nr I )rs I taliens, Paris. 


1 ICL>. ,11 Ui. SIP). DAYKK." 
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Tliis is a correct copy of the spd, < )«M« . I„• r Hi, l:i|S 

’ signed “Furness” an,I set hv t nr F, r- 

’ " " h -' tV; ( Tills pal,Ip reads as follows: 


“Furness W'itliy & < Ltd. 

\t • October 10, 101s 

7 Kuo 1 )t*s Italions, 

Paris; 

Acknowledging your eahle will with pleasure ael as vnur 
safest you send hy lirst mail copy of pur, -base 
•ontniet , o you wish us have representative superin- 
"''lid or shall we await your Captain 

I'TK.N'ESS. 

hai?St.'x.' V. M ' SS Wi " ,y ,J "‘- K '" "— »»««•. White- 

IICM.JI!." 

Ihis letter, dated I’aris, October litis si-ned ”1 

purports to he a ..tirmation of',.able 

" '''•'"'•••r !>lb tv«-ived Ovloher 10,h, was a letter received 
hy I-unless. Wit hy & Co.. Ltd. The blue pencil notation is 
im wntinir. I Ik* copy of tin* lottor rends ; ,s follows: 


“ PiH’is, ( )ololn*r f)tl|, 101S. 

Messrs. Furness Withy vV Co:, 

Ship Brokers, 
o- Broadway, 

New York. 

Dkar Sins: 

We he- conli it .. to-day’s cable reading as follows: 

Introduced by Kcllock we lie- you to be our agent in 
America stop \\, have bought delivery lirst November 
Sehooner 22 ; ,0/2d<><> tons Two engines loo Ill’ at 

M.llevdle Honda, by Pensacola Maritime Corporation 
Wild No _ stop Should lie much obliged to vou act in the 
-«;st o, our interests We give yon full powc'rs ,0 take de- 

01 .. s, oiiU)er She will be transferred to l!e|<"ia" ll. 

and named Rome Elisabeth stop We are sending Captain 
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( hiel hnifinecr and First Officer to lit out the steamer They 
will eoiiij» I< • 1 1 • the crew in 1 . S. stop Please cable your 
answer stop \\ o have license from Shipping* < ’out roller 
stop \\ e liiive already ToOOO dollars to Pensacola 

Maritime (Mrpnralion. 

Hopin'* to hear favorably from you, wr remain. 

Yours truly, 

J. MFJGXAX." 

1 hat cable ami the matter ireiierally was referred bv me 
to Mr. Connor, on«» of my principal assistants hen* in 
l'»l the ofiice at Xew York. 

1 authorized Mi*, Connor. of Furness, Withy A; (’<»., 
to make the final payment of £120.000, as a .iron t for the 
Serjete Klisabeth, to tin* Gulf Shipbuilding Companv, on or 
about July 9, 1919. 

“tj. Hid you ever authorixe any settlement, bv which 
it was intended to compromise the ipiestion of the dead¬ 
weight cariro carrvin" eapaeilv of the Yille de Divmude. 
A. Xo. 

Mr. Jacob: Objected to as imeompetont and immaterial." 

I do not know of any other matter relative to this claim 
of Furness. Withy tV* Company, Ltd. in this ease. 

Cross examination by Mr. Jacob: 

In tin* cable sent by Furness, Withy \* Company to 
Mei-nan. dated October 1<>, and which i liave tiled as an 
exhibit to my deposition, I asked whether or not Soviete 
Klisabelli wished Furness, Withy & Company to have a 
representative superintend the building of the vessel or 
whetlier tin* matter simply await the captain which the\ 
were t^oinn* to send over. \\ e did 1 1 <»t receive auv replv 
1 1 om the Soviet e Klisabeth to that request. They ne\*er 
replied at all to it. 

I am a citizen ct the l nited States, and durinu* all tin* 
tinn* that the l nited States was i party t<> the war I was 
in Xew \ ork. In these transactions rcirardinn* thi^ con¬ 
tract with tin* (iult Shipbuilding Company, Mr. Connor 
acted for mv linn. 

b‘- As to my testimony regard ini*- the suit in l>eluium 
and the documents that 1 have identified, tlicv came 
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(» DIP as general kuowlc ;ls a .Iirecior „f the ( 'osnuanv 
aial I saw tin- oflicial limlin-s „f t!i«- Court, and I saw the 
original .j u < i i^'in < ■ 11 1 against us. 

Wo have turned over to our lawyers all of the letters 
and ealiCi;rains that passed lielweeii ns and the Noeiele 
rJisabetli on this subject. 

I Ik sj th.it I have particularly ideniified arc tI k* ones 
that I had personal knowled-e of and handled mvself he- 
eause they started the transaction. 

( <>.M PLAIN. \ XT’s Kxilllirr Xo. *J. (I. L. ||. 

^•position of Ko her! S. I lain lit, taken on behalf of the 
plaintiff, by eonsent of the parties in the above numbered 
a V<l ( ‘ nt, ! ,nl <ause, now pending in tin* Supreme Court 
ol , ! l( ‘ J^triet of Columbia, said deposition brim: taken 
at Xo. 27 William Street, in the borough of Manhattan 
City, County and State of NYw York, on Thursday Mav 
Id, 102fi, at d.do l\ M. * • 

It is stipulated by and between eounsrl and tin* partitas 
hereto, that the testimony may be taken by a stenographer, 
who is a notary public of tin* State of New York, in short¬ 
hand, and transcribed, the signing, sealing and certilica- 
tion waived, stenographic charges to be taxed as costs. 

Appearances: Messrs. Kirlin. W’oolsey, ( omphell, Hickox 
& Kent ini* (Mi. \\ oolse\ and Mr. Cowenhovcii) for the 
plaintitt ; K. W. W ickey and Harvey |). Jacob. Ks.js.. ,,f 
counsel tor the defendant. 


C»J Robert S. Haight, being duly sworn and examined 

as a witness on behalf of the plaintiff, testified as 
follows: 


I »y M r. \\ oolsey: 

My education as a scientific man was that I graduated 
from Stevens Institute of Technology in 1S<)<> witJi the de¬ 
li? ee of Mechanical Kiigineer, and subsequent to niv gradua¬ 
tion from Stevens I was for two years in shipyards. I was 
employed for four years as assistant superintending engi- 
neer of steamship companies. I then went to sea for four 
years as engineer, at the end of that time obtaining a li¬ 
cense as chief engineer of ocean steamers, unlimited ton- 
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1,a p- I was an American lie*e*::>e, l niteel Status license*. 
Alter I finished that 1 established myself hero in Xow Vork 
in my present profession of ('onsultiny .Marine* Knyine'cr 
and Ship Surveyor. I have* be*en working in that capacity 
eve*r since. 1 started in at that profession in April 1!H)0, 
anel since* 1 have* been practiciny my profession li(*re* in Xew 
York. 

Be>iele*s my private practice* in that capacity, for a mini- 
lu*r of years I was snrve*ye>r t«> the* Bureau Veritas; Inter¬ 
national Beyiste*r of Shipping, anel for se*veral ye*ars as¬ 
sistant chief surveyor to that Soeiedy for the* I’niteel States 
anel Canada. The chief snrveyeer in the* Cnite*el State's anel 
( anaeia at tlie* time* whe*n I liael the* positiem <»f‘ assistant 
e*hiet was liobert II. Lavnrie. 

My office is in Xe*w York at 17 State* Stre*e*t. Mr. Lav- 
e*rie**s eiflice is also at 17 State* Stre*e*t. I am imt any hmyor 
e*onne*e-te*d with the* Bureau Writas. I resiyneel my nm- 
ne*e*ti<>n \\jth the*m in In the* e*emrse* ed mv work as 

marine* surveyor and eeuisultiny e*nyine*er I have* 
ld4 >pe*cialize*eI in the* determination of eh*aelweiyht and 
cubic capacity e»f‘ vessels. 

In Xovemher and De*e*embe*r I was assistant chief 

siirwyor t• > tin* Bureau Writas in the* Cniteel State's. I 
( ‘ :ni u 'U °1‘ particular instaiie*e*s wlie*n I was e*mploye*d 
for measuriny deadweight. I was fre*epn*ntlv employed 
duriny the war by the* Board ed* Consultation anel Siirvev 
ot 1 nit, M State's Shipping* Hoard to nmasnre* the* elca.l 
w<*iuht capacity ed vessels wliie*h e*ame* undo?* thoir cemtred 
e.r observatie.il, anel ed* which the*y liael „o authentic dead- 
'\e iirld scale's. 1 was also e*niple>ycel in tin* summer of 1!»*J1 
to determine the* ele*a«Iwe*iirld e*npacify of twe*ntv vessels se»hl 
by the* Shipping B«»ard tee Bedyian’owne*rs iii whicli e*a .* 
t,H : de*ae|wei.ir!d ed* the* vessels had lied been determined 
delivery was maele, anel the* deaelweuylit ed* which 
e ase* (‘aim* into <Iispnte subse*ejue*nlly. 

I earni <l on 1 his praetiee in Antwerp. Dnriiur my o\- 

nerienee I ivnioinlxT tli.it iln- mimlx-r of vessols 7,n wlmli 

I have licon ealle.l to ealenlate (lie .l.-a.Iw.-iirh( is snmowlipro 

!" n,, i-!'l'°'lino(l of onn llionsaml without aetuallv muni- 

iny the*m up. 

That is a matter in which 1 feel that T liave pnrtienlarlv 
la rye experience. 


Ill 


Howard Sutherland, a. i. kt ai.. 

I fust sii w Il l( . Ville , 1 ,. |)j xinu ,h. November ->7 |'i"(i 

w! "V 1 """ S,, T“.. Tfc. . 

.:.v 1 ™; 1 -' 1 *. ...v.. 

,f l i v ,( ' " ,nn, I ,i "" ,n '•>' Mr. I.averie, Hii«>|‘ surveyor 
" n \ i-r,las. I understand ho was .. " 

<1 "»< "I '"‘ad ollico ia Paris and on behalf of ,| K . owners 

,o- ' y«**sel—that is So,dote Klisa belli. 

’ ..... . '4 ,, ' i,ri1 I "soil in rnlculatiiiK her deadweight 

' , o p l!,S uU "' K '">• instructions to 

'•ii't\ iii wiii -I H v-n" ) , ' , ; ih,s " i,s ,|1 " ••'assilimtion so. 

i* , ( 1 ,r ^ IMxinn«It* was to 1 ><‘ (‘l issifiafl 

“ml slio whs ( 4 I;,ssifi(‘i! tlnov T|, i •• 1,10(1 

, , 4 ! uu ,( - 1 ''<* <*Iassification sociHv 

asked to do SO determines customarily in maritime 

affairs what freeboard it allows ' " irno 

W'on 1 trot to t| l( . Villi* do Pixmiido | wont on hoard 

«»«1 mad,, what observations I deemed 
necessary m order lo do.ormino her deadweight 

,l; " ,H ' 1- 'Imiensions before I went on hoard her r 

,l,n 1 ,k [ ,m<1 ImiMi t’s plans sinmlv , • / 

am as a,natter of in,ores,. I could tell'from sS,"m ° 

as I made ,,| her whether she had .„ el,am-ed in 

,0 ™ ,, -"-th. She had not I.. eham-ed So , 1 , ., 

when saw her she was in substantially tin* same (amdjtion 

" "7 .xlf was When she was I,nil, in ‘ 

law torn, and size were concerned. 

Tl "‘ 'h'adweiuht capacity of | |,e vessel is . 1 , , i 

. :-r ...... .,: 

•'Vr,'..'-el. .vi.i,.,„. 

i n 11 oohnanl ;issmnni(*nt. 

I liis (icailwi*iirlit cninritv , • ■ 

■-s'" »«l|»,l(ll\ HI tllllS |S (>, iIMVi i 4 I 

l»y a liirlil sliin | nic-m , * 

'^'l 1 "ben she is llo.nf ini-'IV. 

'*■ /o;, ^ 777 *^ ... 

I • • I 1 * f 1 ^ \\ f 1 4 1 f |s \'(n . 111 i.pj |V . -1 

classification rn! • nr 1 »v Jaw • K 
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I made measurements of tin* \ die (Id Dixmudc while 1 
was mi hnanl her iii Savaimali in November 1P20 on ihe 
occasion I meiitioned, and from lliose measurements 1 eal- 
enlated her deadweight. I made allowance for such extra 
tilings as she had on hoard which were not required hy hei 
classilicalion society or her flair. 

I emhodied my measurements >ubseqiiently on the plan 
you show me. That is a part of the plan from which I 
calculated the deadweight I first made a plan from which 
the print was traced. I allowed 7^'- tons for weights mi 
hoard that was not included in her regular equipment re¬ 
quired by her Hair and her classification society and I made 
an opposite allowance of 1'tons for the necessary weight 
not on hoard, a net .allowance of tons. 

The things that were on hoard were spare journal nirders 
and spare couplings. two each. 'Those are >pare machinery 
parts. 1 have one ton for that item: dirt and dnnnaire one 
ton: paint, oil, boatswain's stores and near, two tons; extra 
lifeboat and two extra life rafts, 1 1 tons: fresh water, two 
tons; irasoline one ion: hi I ire water 14 tons; enirine and 
deck stores live tons; luhricatin.ir oil two tons; fuel oil in 
barrels Oil deck seven lolls; fuel oil ill tanks 42 tolls; 
l.b toiallimr <S 1 L . tons, and 1 allowed for a lifeboat on 
shore which should have been on board the ship 
1 1 L . tons, which subtracted from 7S 1 1 . leaves 77 tons of 
weiirht on board the ship, which would either have to be 
taken oil the ship in order to put her in the condition of 
liirht ship or else allowed for in calculating her deadweight. 

I credited the lifeboat that was ashore because that was 
part of her equipment that required to he on board in order 
to comply with her papers. 

1 can't say now certainly what Hair she was under at that 
t ime. 

I hen I calculated what her deadweight was from flu* 
measurements I took. I calculated her deadweight to be 
lfiltt tons as she floated, to which must be added the 77 ton 
allowance just described, makimr a total of IfiSO total dead¬ 
weight, that is lonir tons in salt water. 1 exhibit a blue line 
print showim; the lilies of the vessel as you laid them down 
from the measurements taken at Savannah and the results 
of the computation none thrombi in arriving at tin* dead¬ 
weight. 
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111!, r i, r 0 "!?:-'; I'k»- I" have this marked as 

hxlnl.it 1 of this date. 

It is marked Haight Kxhil.it i. ’ 

""'T- ,,U ':' S " r, ' ,,u ‘ n,s i,ml ‘•"•ni'titinjr the dead- 
- . I was actinsr m my private capaeitv,—not for the 

H neaM \ er"as Sioe'ely. I made a report to Mr. Laverie 
)«K iM|Ut‘st(‘(l nic to malm ili(*s(* nmasurcnmnf s. That 
was cm HMlirtl m tl,<» m<*asmvm<mt certificate* and ] «mv<* 

1 licit to Mr. Laverie. 

,;N „ T,lis l ,J, l"'f "'lli«*li yon show . is a true eopv of 

the measurement eertifieate wliieli I -rave to'.Mr. 
aiverie. I call attention to a pen eorreetion of one onarter 
o an iHell which is a elerieal error and does not affect the 

J , • ' ,li ' 1 *• 1*1 >ear on the ori'dnal 

handed to Mr. Laverie. ' 

Tf .^1 p'T'm :•)'V,' likt ' ,H lli,V( ' 11ml marked as 

Jlaiidit Kxlnhit i?. 

It is marked Ilainht Kxhihit *J. 

This measurement certificate whirl, has now heel, marked 
I aiirhl hxhil.it - correctly states the deadweight capaeitv 
° M u ‘ schooner Ville de Dixtnnde in my opinion. 

I here is not any other matter relevant to this claim which 
is within my knowledge. 

(Voss-examiiiation l>y Mr. W’ickcy: 

My estimate of the deadweight tonnaire capaeitv of the 

vessel is based entirely on fiaures of the measurement that 

l tool,, there is not any other way. nor was (here at that 

time, ol estimatin'; or measurinir the deadweight capaeitv 

"I .a v,-ss, ‘ l 1,1 .'•'*" nre with.ml the deadweight scale of the 
ship. 

I did m.t have the deadweight scale of this ship. If I had 
a deadweisrlit scale the method t would pursue to arrive at 
le deadweight capacity, if the accuracy of the deadweisrlit 
were in quest ion. Would l.e exactly the method I did pursue 
l.y deadweisrlit scale I mean a scale which shows the 
\<'ssel S dead weisrhl at varvimr drafts l.etween li-lit draft 
and deep draft, a plan the object of which is to show 
1-. what I have stated. The scale would he based on 

measurements of the ship in the first instance just 
the same* as I hum this ship 
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Another method pursued or known nt that time of arriv¬ 
ing at the estimated deadweight capacity ot* a vessel would 
he instead of arrivimr ’at the ship’s lines by actually 
measurin'; the hull, von could of course take the lines of 
the vessel from which she was huilt. 

1 here are methods hv which deadweight can he approxi¬ 
mated other than the eMimntimr or calculating of the dead¬ 
weight capacity from the actual measurements either of 
the ship or the drawings from which it was made. 

\\ hat are those methods that von know of.* A. Mav 

• • 

1 ask if you are limitin.tr your question to a wooden vessel 
like thi s one or ships in ireiieral. 

t). ^ our answers are on those general oiiestions which 
did not specify any kind of a ship. A. There are some 
so-called constants which may he used in association with 
registered tonnaircs hv which deadweight can he approxi¬ 
mated.” 

The difference between a registered tonnage and a dead- 
weiirht capacity i< that the registered tonnaife is hased en- 
tirelv upon the cubical contents of the vessel in cubic feet 
divided by 100 cubic feet, which is an arbitrary allowance 
for one toll fixed hv law. 

This calculation on wooden vessels and other vessels is 
arrived at in the same general wav. There is no difference 
in the method in general for arrivimr at registered tonnage 
that 1 know of between a wooden and a steel vessel 
140 There is no relation whatever between registered 
tonnaires and deadweight. 

I am not familiar with what was done with this vessel 
from the time it was launched until 1 examined it in 
Savannah. 

[ was not familiar with the vessel prior to Xovember. 
1020. 1 never saw her 1 was familiar with her in a general 
wav through correspondence in Bureau Veritas office rela¬ 
tive to her. but 1 can't claim personal knowledge of her. 

I furured out fin* cubic feet earim (*apacitv of the vessel. 
The total was sr>.r>20 cubic feet irrain measure. 

“f). "Non say that the deadweight canacitv is aoproxi- 
mated hv usiue- the figure 100 and dividing the cubic feet 
capacity by 100? A. Xo sir, T don't say that. 
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< i*isl(*i<* ( 1 tonnanv was measured. 

}■ askoil you how I ho <If;ul\v<*i>>ht capacity was 
<•.- nna o,| hy any ollior method than the one vou used in 

w nV 1 ” 'f ": | < !“ i,<l ' V, ‘ ia:l " «» 1- H'iH vessel and vou 

<l‘ , scrihmjr some met.1 l,y whiel, vou used 100 as 

a divisor ,n arriving at the estimated deadweight capacity 
Aly answer was intended to doseriho the method „„r- 
S,, e*l f'nvi.m- at the reyisteivd tonnaue of the vessel I 
van answer the question in the way I now understand it hv 
sa \ mu that some people use a loot or 2'.. |,v wliieh the'v 
multiply the net tonnajrc of a steel steam vessel i„ order to 
approximate her deadweight tonnage. 

141 y. Is there any dilVereiiee between a steam vessel 

.... ; "" 1 i\ v ' t ‘ s ^‘ l ,ll ' iv '" as this vessel was driven? A 

I here would he in the applieation of snel, a eonstant as 1 
have deserihed. 

Q. What Would he the dilVereiiee? A. Vou would have to 
use a dillerent eonstant. 

Q. \ on know then of no other method that was used in 
cstimnhiiif the deadweight eaparity of a wooden vessel 
snel, as this at that time exeept the method that vou have 
deserihed . A. W ell sometimes there is an attempt made 
o im asm e d hv loading the ship with weighed commodities 
m Other words tally.,. K the weights of cargoes put in her.’ 

(J. lie deadweight eapaeity then had nothin-.'.. with 

he actual tonnaue capacity of different commodities' A 

It has to do with- so far as weight is eoneerned it has 
actually to do with it. 

a III what way? A. If the ship’s deadweight was .TWO 
oils It means that she will <-arry just that :?,()(><) tons it 
ha^nothmu to do with the space occupied hy the com- 

-non !' ,IO ''V"’!,'"'""vm-. that it would alwavs carry 
, :l1 , ' l, minodilies? A. \o, some commodities 
tm> he so liuht that they will till the ship hefore she is down 
to h(*r marks. 

<1 Xow considering the last statement that vou have 
tmule as to the method of estimating the deadweight ea- 
pnutv ol a wooden vessel such as the vessel in controversy 
do you know ol any other method that was in use •if 
14l that time, or 1!I20? \ ('ert iinlv 

^ ,, i ( M.llllJX HOIK* occur to 
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The Bureau with which 1 was connected at that time was 
represented in New Orleans and it they stated some other 
method than the method which 1 have described that was not 
necessarily a reliable method. 1 don t Hunk it necessarily 
follows that it would lie as reliable as mv method. 

The estimating of the deadweight is something entirely 

o o o i 

outside the functions ot tin* classilication society. There 
is not any method prescribed by the classilication society 
to be followed in order to ascertain it. 

1 say l conducted this investigation in my personal 
capacity. 1 was instructed to do so by the chief of the 
Bureau with which 1 was connected but he employed me m 
my private capacity as a deadweight expert to do it. This 
employment was by him, not by anybody else. 1 never 
talked with anybody else about that employment at that 
time—not that I know of. 

Well, I don't remember who was on hoard the vessel at 

the same time, and I certainly can’t remember anv con- 

• » 

versatioiis. 1 don't think anvbodv was on board the vessel 

• * 

after we were first told we might go on board. I don’t know 

«L» C’ 

who told me to go on board. 1 don't know whom they did 
represent. 

1 don’t recall discussing the measurements that 1 secured 
and the estimates that 1 made after l came back to New 
York with anybody except Mr. Laverie. Yes, 1 know in a 
general wa) who employed him but I can’t swear 
14.”* to it at the present time. 1 know the corporation 
known as Furness. W ithy Company by name. 1 
can’t test i f \ as to what their business was in 11*111 or 11*20, 
but 1 have known them as ship’s agents for a long time by 
name since 11*10 1 should say. 

So far as 1 know their principal business is ship's agents 
but 1 can’t (jualify as an expert to describe what their 
business is. 

The date I say I made those measurements was Novem¬ 
ber 27, 11*20. 

1 finished this work on board ship all in one day: the com¬ 
putations and calculations took some time in my office after 
1 returned. 

In Haight Kxhihit No. 2 introduced here 1 speak of the 
grain measure with reference to the cubic feet measure- 






HOWARD SrTTTF.nLAXD, A. P. C., KT Af 


117 


ment—by using the term grain measurement I refer to grain 
measure as opposed to hale measure, which are the two 
principal bases of stating the cubic capacity of ship's holds. 
I>v bale measure what I mean is measurement taken to the 
underneath side of deck beams, whereas on the grain meas¬ 
ure the space is 1 might say air space taken up between the 
beams. 

If vou took the bale measurement instead of the grain 
measurement there would Ik* a less number of cubic feet in 
that vessel on a bale basis than a grain basis. 1 figure bale 
basis clear up to the bottom of the beam, drain measure 
vou figure to the top of the beams. I intended to convey 
the idea that the grain measure was a measure of the air 
space. 

flu* statutory deck mark above the waterline was 
144 actually measured on the ship with a steel tape line 
bv measuring from the statutory deck mark to the 
water: that measurement had subsequently to be corrected 
for tin* list tin* ship had al the time, and also for tin* density 
of the water in which sin* was Moating. 

I took that deck mark above the waterline and subtracted 
the freeboard as estimated by the Ibireau in order to ar¬ 
rive at the sinking depth. 

“( t ). Mr. Haight, can you tell why the llureau never for¬ 
mulated or sent out a rule for estimating deadweight ton¬ 
nage capacity/ A. Xo classification bureau measures a 
ship’s deadweight, it is outside their province. 

( c >. Is it possible for an expert in shipbuilding to give a 
general estimate of the deadweight tonnage capacity of a 
\ essel bv going over it and looking at il ! A. lie can make 
a guess, the accuracy of which would depend entirely upon 
his experience. 

( c ). Well, if he was an experienced man such as you are, 
with what degree of .accuracy would that guess Ik* made? 
A. My experience has not enabled me to even attempt to 
guess the deadweight ot this type of vessel. 

(). If you had visited this vessel and the claim was made 
that it had a deadweight capacity exceeding .4,000 tons, 
could vou with vour experience sav that von did not agree 
with that estimateA. Yes, I think I could ifuess within 
1.000 tons." 


ns 
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1 think that tin* estimating o| the* deadweight ca- 
14.) parity ot a vessel is a matter of considerable ex¬ 
perience and ability and I might add exactitude. 

Kedircct examination bv Mr. Woolsev: 

• • 

1 lie method which 1 pursued in calculating the dead¬ 
weight oi the \ ilie do Dixinnde i> in my opinion the most 
accurate method to follow. 

^ hen I deal with the <piestions oi lreeboard the free¬ 
board is measured from an arbitrary mark called tin* statu¬ 
tory deck line, which i> in the case of this ship ‘M s inches be¬ 
low the top oi her plank sheer. Her plank sheer in non¬ 
technical terms is a plank which lorm> the margin of the 
d«*ck planking, but it is thicker than the deck planking, and 
1 herd on* the freeboard that I refer to was measured not 
from a point !»'* inches below what a layman would call the 
deck oi the vessel but it was measured from a point where 
the curved upper surface of the ship's deck planking, when* 
on** walks on, where that curve extended would intersect 
the Vessel s side. All the freeboard lies below the statu¬ 
tory deck mark that 1 have described in all ships. 

It you looked at a skeleton of the side of the ship, if the 
plank sheer were removed, and saw the place where tin* 
freeboard was measured you would see the top of this 
statutory deck mark right on the range of tin* lop surface 
of tin* deck planking. That point is !d s inches below the 
top o] the plank sheer ot this ship, the plank sheer is 14 
inches alone. 

14b \\ hat I want to get at is something that the 

t’ourt will easily understand and that is supposing 
von saw a skeleton of thi> vessel and her side was out so 
that you roiiid see where the deck planking came, is the 
point from which you measured down to secure your free¬ 
board would it be above or below that deck planking.’ 
A. 1 light on tin* level ot the top of the dock planking. 

(J. And then that would Ik* how far down did you go 
to indicate her freeboard where it should have been.’ A. 4 
feet l'j inches, the freeboard itself the measurement of 
the freeboard commences at the mark I have just attempted 
to describe. 

( t h And therefore when tin* vessel has her allowed free¬ 
board there is a certain proportion of her liold above the 
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water * A. By hold you mean a certain part of the vessel’s 
hull? 

Q. Yes, the inside of her decks is above water? A. Yes. 

Thus the cubic capacity of a vessel does not bear any 
direct relation to her deadweight capacity—none whatever. 
For instance we have—there are some vessels in which 
there is a large cubic capacity and others which have not a 
large cubic capacity although the deadweight might be the 
same. Deadweight—it is simply a result brought about by 
the designer to lit the vessel for her intended trade. 

The lines of the vessel whether she is broad and 
147 flat or narrow and short in her lines have something 
to do with the extent of her submersion with a given 
quantity of weight on board. 

It is stated in the answer that our friends have tiled 
here that ‘Prior to the 12th day of dune, 1919, William L. 
Wilson, as President of the Gulf Shipbuilding Company, 
had sought the advice of Bureau Veritas, located at New 
Orleans, La., as to the proper method of ascertaining the 
deadweight carrying capacity of said vessel, and had been 
advised bv a dulv authorized agent of said Bureau Veritas 
that by dividing the cubic contents of the cargo space by 
forty (40) would give approximately the deadweight carry¬ 
ing capacity of said vessel after deducting tons of oil and 

fresh water stored’—will you state whether such a method 

* 

as is there suggested would give you the deadweight carry¬ 
ing capacity of the vessel? A. In my opinion it will not. 

( t ). Would it have anything to do with the deadweight 
earning capacitv of the vessel? A. It might if vou had 
followed the same method for a great many previous ships 
and knew just what corrective factor to allow finally after 
vou got vour result. When carried through without such 
a corrective factor well the answer is no, it will not give 
the deadweight. 

( t >. And consequently there is an unknown factor that has 
to be based on experience in order to get anywhere with 
such a method of calculation? A. Yes, if you can get any¬ 
where at all with it. 

O. And vou doubt that ? A. I mvself doubt it.” 

v • • 

7—14i79a 
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148 When I spoke of tin* density of water a moment 
ago, in connection with the rate of submersion, I 
meant that the density is less as the water becomes fresh, 
river water is less dense than seawater. Consequently a 
vessel submerges more in fresh water than in salt. With 
the same weight on board she floats deeper in fresh water 
than salt. 

There is a method of measuring the density of the water 
which 1 use on an occasion like this. It is measured with 
an instrument called a hydrometer and that shows the 
percentage of salt in the water. A table of drafts and al¬ 
lowances for varying densities accompanies the hydrometer. 

When 1 calculated tin* cubic capacity of the Yille de 
Dixniude as shown in Haight Kxhibit No. 2, that was the 
result of actual measurement. That was under deck meas¬ 
urement t<><>—that is cargo capacities for underdeck stow¬ 
age of cargo. 

1 did not have anything to do with the plans of the vessel 
whilseshe was being built before 1 saw her on this occoasion/ 
This was the first time 1 came in contact with her though 1 
can't remember, 1 may have seen her plans in the course 
of mv duties with Korean Veritas, but I can't recall. 


Kecross-examination bv Mr. Wickev: 

• • 

1 meant to convex* the idea that the cubic feet of cargo 
capacity bore no relation whatever to the deadweight ton¬ 
nage capacity. 

“( t >. The more cubic feel carrying capacity of the \ e^- 
sel the greater amount of deadweight. A. Not neces¬ 
sarily. 

14D ( t >. Will you explain what you mean by ‘not neces¬ 

sarily’/ A. Kecaiise the Use of the word capacity ill 
relation to deadweight—in other words deadweight capacity 
means simply an ability to carry a certain number of tons, 
and has no relation whatever to the span* provided in the 
ship in which you stow the number of tons. 

(,). Yes, but isn't it true that the larger the amount of 
cubic feet of cargo carrying capacity, the larger the amount 
of deadweight tonnage capacity that would result? A. 
Xot necessarily. 

O. What do von mean bv not necessarily in that case? 
A. I mean the cargo space has to do entirely with the air 
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space inside lh(‘ ship. T'.i the case ot a shelter deck ship 
for instance sin* has got an entire—I might say talse deck 
like an awning hnilt over her main deck, and in that case 
her freeboard is not measured troin this socalled sheltci 
deck l)iit is measured from tin* main deck. By adding such 
a shelter deck you increase the ship’s cubic capacity very 
largely, but there is only a small resulting increase in the 
deadweight capacity, both will increase but not by any 
means in the same measure. 

Q. But confining the question to the class ot ship that is 
in controversy here that you have* testified to, wouldn t it 
make a difference? A. If you increase one you increase 
the other, but not necessarily’ by tin* same amount, pro¬ 
portionate amounts. 

150 Q. That would depend upon what? A. That 
would depend upon the ship’s form I should say. 

The weight of the machinery of course has some effect 
upon the deadweight carrying capacity of a ship while tin* 
ship is in the stage of designing—once she is finished it is 
part of the ship, the machinery is part of the ship. 

“Q. Then if a ship were designed to carry machinery, 
and a certain horsepower and a certain weight, and 
machinery of a greater horsepower and a greater weight 
were added it would redact* the deadweight carrying 
capacity of that vessel? A. It would, yes sir, it would re¬ 
duce the deadweight as from the deadweight of the origi¬ 
nally’ contemplated design. 

q‘ If you had examined this vessel in dune 1919 or there¬ 
abouts in the same method that you pursued in November 
1020, would your conclusion have been tin* same as you 
have stated here? A. Yes, assuming that the ship is the 
same, yes sir.” 

1 am not the only expert in tin* Baited States of dead¬ 
weight carrying capacity’ of vessels. I can't tell you how 
many experts there are in this line approximately’, but 
there is one other man in New York who—I say it in all 
modestv—can do it as well as I can. He was engaged in 
the profession in 1919 and 1920—lit* also is a marine en¬ 
gineer. 1 think there must be other experts outside of my¬ 
self and this other gentleman that I mentioned. 
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151 “(J. Is it recognized as a difficult matter in the 
shipbuilding business to secure the estimated dead¬ 
weight capacity of a vessel? A. Well, I think some people 
would count it difficult, but I think people experienced in it 
would not use the term difficult. 

( t >. If a blueprint of this vessel in the course of construc¬ 
tion had been furnished to vou with the information that 
vou have secured here in relation thereto, vou could have 
estimated the deadweight capacity in the same method that 
vou estimated it here ? 

Mr. Woolsoy: Vou mean the measurements that he had 
taken ? 

Mr. Wickev: Yes. 

A. Before the vessel is completed? 

Q. Yes. A. I would either have to know or have to cal¬ 
culate where she would have to float with nothing in her, I 
mean estimate her light waterline." 

1 was with the Bureau that you speak of in 1919 and in 
1920. I left them in 192‘». 

"Q. As a matter of fact, Mr. Haight, with your experi¬ 
ence in shipbuilding and with the men engaged in all proc¬ 
esses of it would vou sav that it would be difficult to get 
someone in 1919 to have estimated the deadweight capacity 
of this vessel ? 

Mr. Woolsey: 1 object to that as incompetent, irrelevant 
and immaterial and not within the issues. 

A. The ship at that time having been completed! 

152 ( t >. Yes. A. Xo, I think men could have been em¬ 
ployed to do it at that time. 

( c >. It would have been just as easy to employ a man to 
have estimated that deadweight tonnage carrying capacity 
after tin* vessel was launched ? A. It would have to be done 
after she was completed if done accurately." 

By Mr. Jacob: 

The principal function of the classification society such 
as was the Bureau Veritas is to certify to the general char¬ 
acteristics and quality of building of vessels and to publish 
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a book calk'd a register book embodying this information 
in respect to all of the ships which are classed with it, for 
the benefit of underwriters or owners or shippers of cargo, 
or anybody else who is interested to know what a society of 
experts think of that particular ship. 

It is not to their interest in order to serve the purposes I 
stated to know the deadweight carrying capacity of a vessel. 
Their interest focuses more particularly on seaworthiness. 

“Q. How does their register give insurance companies 
and other interested parties the necessary information on 
which to enable them to perform their function with refer¬ 
ence to vessels if they don't know what she is going to 
carry? A. Because the insurance companies are not con¬ 
cerned with how much the vessel carries but how 
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safelv she can carrv it 


Bv Mr. Woolsey: 

The great classification societies of the world are Bureau 
Veritas with head offices in Baris; Lloyds Register of Ship¬ 
ping, head offices in London; Norwegian Veritas; British 
('orporation of Shipping; American Bureau of Shipping, 
Registro Italiano, and there is a Japanese classification 
society whose name I don't know. Fach of those classifica¬ 
tion societies has some symbol or mark indicating a vessel 
in first class condition. Fach has its own vnrving marks 
representing different degrees of goodness, if I may use 
that word as applied to the vessel’s class. For instance, we 
have alreadv heard of 100-A-l in ordinarv conversation— 
that is the classification of a first class vessel bv British 
Llovds. 

The classification societies maintain contact with the ves¬ 
sels registered with them so as to know whether thev are 

% 

properly described in their several publications by requir¬ 
ing that to maintain a vessel’s class intact, she has to 
present herself periodically for survey by surveyors of 
the sovietv at stated intervals, and in addition fo that she 
must do the same thing if she suffers any damage such as 
collision or anvthing that affects seaworthiness. 
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Mr. Jacob: 

Some of these registers or books of information pub¬ 
lished by these various societies also show deadweight car- 
rying capacity. The Bureau Veritas does, Lloyd’s does, 
but not in the main part of the book, and in the case of 
Lloyd’s the information is coupled with the state- 
154 meat that the deadweight as set forth is “as stated 
by owners." 

Thev get that information generallv—the Bureau Veritas 
for instance gets it from the owners of the vessel and the 
owners secure it usually from the builders of the vessel, 
they could obtain it by employing a surveyor to measure it 
for them as 1 have just described in mv testimony. 

•p » « 

(’omplainant’s Kxhibit Xo. J. 


Stipulation ns to Evitlnice . 

It is agreed by and between the attorneys for the Respec¬ 
tive Parties above named: 

1. That during the trial of the above entitled cause, either 
party may introduce in evidence without further proof of 
identification the letters and documents in tin* list hereto 
annexed, marked Schedule “A" hereof and numbered from 
(1) to (ST) inclusive. 

2. That either party may offer in evidence certified copies 

of the judgment, record, transcript of record, or parts 

thereof of the Tribunal of Commerce of Brussels and the 

Court of Appeals of Brussels. Belgium, with t r/mslations 

thereof and the affidavits upon which such judgments are 

based, and an uncertified copy of the judgment of the. 

Tribunal of Commerce. delivered Julv 27, 11)25, without anv 

• • 

other or further identification or exemplification of such 
records and evidence. List of those documents is hereto 
attached, marked Schedules “B" and “P." 

5. That either party may introduce into evidence a state¬ 
ment signed by tin* Alien Property Custodian showing tin- 
total amount received by him from the American Lumber 
Company through its liquidation or otherwise and the total 
amount received by the American Lumber Company from 
the (iillf Shipbuilding Company through its liquidation or 
otherwise. 
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4. That tlu* parties reserve the right to object to the offer 
of and to save exception to the admission in evidence of 
anv of the letters and documents above enumerated 
loo on the ground that the same are immaterial or irrele¬ 
vant to tin* issues of this cause. 


b. Either party may call such other or further witnesses 
to be examined by deposition or at the trial as they may 
be advised. 


CHARLES IIEXRY BUTLER, 
JOHN A. KRATZ, 

At tonic //- for Plaintiff. 
PEYTON GORDON, 

Attorney for Defendant. 
DEAN HILL STANLEY, 
Special Assistant to the Attorney General. 

O. K. 

HARVEY D. JACOB. 


Schedule 



* * 


List of Original Documents IJ7//V// /fare Peru Copied and 

are to l>c Offered in Evidence According to the Stipula* 

tion Entree// Into Between Furness , 11/7//// d' Co. and the 

Alien Propertn Cast <>dian. 

1. Sept. 23, 1918—telegram from A. E. Wilson (Veritas) 
to Gulf S. B. Co. 

2. Sept. 2b, Ibis—contract between Societe Elisabeth and 
Gulf S. I». Co., together with bond. 

3. Oct, b, 1918—letter from Societe Elisabeth to Furness, 
Withy. 

4. Oct. 9. 1918—cable from Societe Elisabeth to Furness, 
Withy. 

b. Oct. 10, 1918—cable from Furness, Withy to Societe 
Elisabeth. 

f>. Oct. 11, 1918—letter from Pensacola Maritime Oorp. 
to Furness. Withy. 

7. Oct. 11, 1918—letter from Societe Elisabeth to Fur¬ 
ness, Withy. 

8. Oct. 12, 1918—cable from Societe Elisabeth to Fur¬ 
ness, Withy. 

9. Oct. 14. 1918—cable from Furness, Withy to Societe 
Elisabeth. 
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10. Oct. It5, 1918—cable from Furness, Withy to Societe 
Elisabeth. 

11. October 18, 101H—letter from Societe Elisabeth to 
Furness, Withy. 

156 12. Oct. 22, 1018—letter from Societe Elisabeth to 

Furness, Withy. 

13. Xov. 12, 1918—cable from Societe Elisabeth to Fur¬ 
ness, Withy. 

14. Xov. 30, 1918—letter from A. E. Wilson to (lull* S. B. 
Co. 

15. Dec. 10, 1918—letter from Furness, Withy to Gulf 
S. B. Co. 

16. Jan. 2, 191!)—-telegram from Verwec to Furness, 
Withy. 

17. Jan. 2, 1919—letter from Verwec to Furness, Withy. 

18. Jan. 3, 1919—-telegram from A. E. Wilson to Gulf 
S. B. Co. 

19. Jan. 8, 1919—letter from Verwec to Furness, Withy. 

20. Jan. 27, 1919 letter from Societe Elisabeth to Fur¬ 
ness, Withy. 

21. Mar. 16. 1910—letter from Verwec* to Furness, Withy. 

22. Apr. 11, 1919—letter from Gulf S. B. Co. to Pensacola 
Maritime Corp. 

23. Apr. 17, 1919 letter from Pensacola Maritime Corp. 
to Furness, Withy. 

24. May 2, 1919—letter from Pensacola Maritime Corp. 
to Furness, Withy. 

25. May 4, 1919—letter from Verwec to Furness, Witbv. 

26. May 5, 1919 telegram from Furness, Withe to Gulf 
S. B. Co. 

27. May 6, 1919 -telegram from W. E. Wilson, Gulf S. B. 
t o., to Furness, Withy. 

28. Mae 6, 1919—letter from W. L. Wilson to Furness, 
Withe. 

29. Mae 10, 1919—telegram from Verwec to Furness, 
Withe. 

30. May 20, 1919 telegram from Furness, Withe to Gulf 
S. B. Co.’ 

31. May 21, 1919 telegram from Gulf S. B. Co. to Fur¬ 
ness, Withy. 

32. May 21, 1919—letter from Furness, Withe to W. L. 
Wilson, Gulf S. B. Co. 
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22. May 2G, 1919—cal !.* from Societe Elisabeth to Fur¬ 
ness, Withy. 

24. May 27, 1919—telegram from Furness, Withv to Gulf 
S. II Co. 

27). May 28, 1919 telegram from Gulf S. B. to Furness, 
Withy. 

2G. May 28, 1919—telegram from Furness, Withv to Gulf 
S. B. Co. 

27. May 28, 1919—telegram from Gulf S. B. Co. to A. E. 
Wilson (Veritas). 

28. May 29, 1919—telegram from A. E. Wilson to Gulf 
S. B. Co. 

17)7 29. May 29, 1919—-telegram from Gulf S. B. Co. to 

Furness, Withy. 

40. May 29, 1919—telegram from Furness, Withy to Gulf 
S. B. Co. 

41. May 20, 1919—letter from W. L. Wilson to Mr. Con¬ 
nor. Furness, Withy. 

42. June 1, 1919—telegram from Gulf S. B. Co. to Fur¬ 
ness, Withv. 

42. June 4, 1919 telegram from Furness, Withv to Gulf 
S. B. Co. 

44. June 4, 1919 telegram from S. B. Co. to Furness, 
Withv. 

4o. June 4. 1919—letter from Bates Rogers Construc¬ 
tion Co. to American Lumber Co. 

40. June 7), 191!)—telegram from Furness, Withv to Gulf 
S. B. Co. 

4<. June 0, 1919—cert iticate of freeboard of ship. New 
York. 

48. June 0, 1919—letter from A. F. Wilson to Gulf S. B. 
Co. enclosing hull and machinery certificates of classifica¬ 
tion. 

4!). June 0, 1919—receipt for fees for hull and machinery 
certificate from Veritas. 

at). June 9, 1919—receipt for fees for loadline and free¬ 
board. 

•>1. June 11, 1919—telegram from Tvler, American Lum¬ 
ber Co., to W. L. Wilson. 

7>2. June 11, 1919—telegram from Verwee to Furness, 
Withv. 
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53. June 11, 11)19—telegram from Furness, Withy to 
Verwee. 

54. June 22, 1919 letter from Verwee to Furness, Withy. 

55. June 22, 1919 telegram from Verwee to Furness, 
Witliv. 

w 

5<5. June 23, 1919 -telegram from Furness, Withy to 
GulfS. B. Fo. 

57. June 24, 1919 telegram from (lulf S. B. Fo. to Fur¬ 
ness, Withy. 

58. June 24, 1919—telegram from Verwee to Furness, 
Withv. 

59. June 25, 1919—telegram from Verwee to Furness, 
Withv. 

<10. June 25, 1919 telegram from Furness. Withy to 
Verwee. 

<51. June 25, 1919—telegram from Furness, Withy to 
Gulf S. B. Fo. 

<>2. Juno 20, 1010—letter from Verwee to Furness, Withy. 

153. June 27, 1919—letter from Pensacola Maritime Forp. 
to Gulf S. B. To. 

<54. June 27, 1010—telegram from (Julf S. I». Fo. to Fur¬ 
ness, Withv. 

<55. June 27, 1919—telegram from Furness, Withy t«» 
Gulf S. B. To. 

<5<5. June 27, 1919 -telegram from Furness. Withv to 
Verwee. 

<57. June 28, 1019—-telegram from Verwee to Furness, 
Withv 11 :27 a. m. 

158 < »S. June 28, 1919 -telegram from Verwee to Fur¬ 

ness, Withy 3.30 p. m. (copy fouml in W. L. Wil¬ 
son’s tiles). 

(>8a. June 28, 1919 same, as received hy Furness, Withy. 

f>9. June 28, 191‘)—telegram from Wilson, (lulf S. B. Fo., 
to Furness, Withy (from Wilson's tiles). 

70. June 28, 1919 letter from Gulf S. P>. Fo. to Furness, 
Withy. 

71. June 30, 1010—telegram from Wilson, Gulf S. B. Fo., 
to Furness, Withy (same as 09) ( Furness, Withy tiles). 

72. Julv 2, 191!)—telegram from Gulf S. B. Fo. to Fur- 
ness. Withy. 

73. July (>. 1919—telegram from Gulf S. B. Fo. to Fur¬ 
ness, Withy. 
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<4. July 7, 1919—telegram from Furness, Withy to Gulf 
S. B. Co. 

7o. July 9, 1919—letter from Furness, Withv to Gulf 
S. B. Co. 

71). July 9, 1919—letter from Furness, Withy to First 
National Bank, Panama City. 

77. July 10, 1919— cable from Furness, Withy to Soeiete 
Elisabeth. 

<S. July 1.), 1919-—letter from Gulf S. B. Co. to Furness, 
Withv. 

79. July lb, 1919—letter from First National Bank, Pan¬ 
ama City, to Furness, Withy. 

no. July *2o, 1919—letter Irom Gull S. B. (V). to Furness, 

Withv. 

• 

51. July 2S, 1919—letter from First National Bank, Pan¬ 
ama City, to Furness, Withy. 

52. An”-. 12, 1919—telegram from W. L. Wilson to Tyler. 
So. Alii* 1 . JO, 1919—letter from Wilson, Gulf S. B. Co. to 

Judge Carter. 

S4. Sept. 10, 1919—letter from W. L. Wilson, Gulf S. B. 

(V>. to Judge ('arter. 

So. Dee. J, 1919—cable from Furness, Withv to Soeiete 
Elisabeth. 

SO. Dee. ti, 1919- -cable from Soeiete Elisabeth to Fur¬ 
ness, Withy. 

S7. Feb. 22, 1921 extract from minutes of American 
Lumber Co., including report of W. L. Wilson to Alien 
Property Custodian dated January 22,1921. 

17)9 SrilEDULK “ B.” 

List of Lrfial Prorrrdiniis It/'fore the Cotnf n( the Kin//J/mi 
1 1! hr Iff nun htfir/cn I In S/nt/tr L/tsalt/dli anil harness 
I Vitllll <t‘ Co. Whir! are to hr Off err/I in Kridrncr Ac- 
eordin/f to fhr Stifinlafion Lnfrrr/f Into Hctnecn Fur¬ 
ness, II it It if <f* Co. and thr A Hr it Pro fir rt if Custodian. 


1. Certified copy of proceedings befoi*e tin* Sixth Cbam- 
ber Extraordinary of the Tribunal of Commerce of Brus¬ 
sels, terminating in a judgment in favor of the Soeiete Elisa¬ 
beth delivered March 10, 1922. 
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2. Certified copy o!‘ proceeding before the Fifth Cham¬ 
ber of the Court of Appeal of Brussels, terminating in a 
judgment in favor of the Soeiete Elisabeth delivered June 
28, 1924. 

3. Complaint in a new action brought by the Soeiete 

Elisabeth against Furness, Withv & Co. dated Brussels Xo- 
* • 

vember 4, 1924. 

4. Summons in the ^ame action, dated Xoveinber b, 1924 

5. Judgment by the Eighth i hamber of tin* Tribunal of 
Commerce of Brussels, partly in favor of tin* Soeiete Elisa¬ 
beth and partly in favor of Furness, Withy & Co., delivered 
Julv 27, 1923. 


lf)0 


Schkihi.k “C." 


List of A f)id ants nhic/t //•</•» /‘itsnifi/l to fin Hrlt/ian 
Courts anti 11 Inch art In t> rr> <1 to in Cameraf>h 2 of 
t hr St i/niltif itnt Knit rc/l Into Ihf/i'mi Knrnrss , Wit ha <f* 
Co. and the Alien Proprrtfi Custodian. 

1. E. F. Weeber. 

2. Curt Ilolzer. 

3. William b. Wilson, dated December 31, 1923. 

4. W illiam L. Wilson, dated January 10, 1924. 

3. Alfred Tyler, dated December 31, 1923. 

b. Alfred Tyler, dated January 10, 1924 (short affidavit). 
7. Alfred Tyler, dated January 10, 1924 (long affidavit). 

Ibl Exhibit Al. 

11 rstrni I nioit Trlrftrani. 

(’ontinnat ion. 


45nlf Shipbuilding Co., 
Millville, Fla.: 


Sept. 23rd, 1918. 


Just received following having before* us plans twentv 
three hundred tons Schooners Building (iulf Shipbuilding 
Co. Millville Please wire information you have refastening 
workmanship inspection signed Bureau Veritas Please for¬ 
ward me this information and state under whose inspection 
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vessel has been building Urgent five* hundred and one Title 
(iuar-ntee Bldg. 

A. E. WILSON. 

U rgent. 

Charge A. E. Wilson = 7)01 Pith* (Juarantee Bldg. 

16*2 Exhibit A 2. 


'This agreement, entered into this 25th day of September 
A. 1). 101S, between Monsieur de Wiseher, acting Presi¬ 
dent of Society Elizabeth Omnium Francobelge Dentre- 
prises de la Panne Belgique and tin* (lulf Shipbuilding 
Uompany, a corporation under tin* laws of the State of 
Florida, nf Millvill**, Florida, U. S. A., by which the former 
buvs and the latter sells: 

The Wooden Motor Schooner, now* being built at Mill¬ 
ville. Fla. bv the sellers; said vessel being estimated bv 
the Sellers to be of about 2,.‘>00 tons (of 2,240 lbs.) dead¬ 
weight cargo capacity under deck. Further particulars of 
said vessel are as follows: 

Four masted fully top rigged wooden motor schooner 
equipped with full topsail rigging. Equipped with two 100 
11. P. Fairbanks-Morse (’.(>. engines. 

Equipped with such hoisting engines and other auxiliary 
power for hoisting as necessary for this size vessel. 

Being built of selected Long Leaf Yellow Pine and other 
lirst class materials. 

Length of keel 10.T; length over all 2.‘>2 ; moulded beam 
4*2' 0": moulded depth (shallowest point) 2U. 

She will have a double deck suited for the lumber trade 
and in other respects being built especially for the lumber 
trade. 

She has not boon measured as yet, but the builders think 
her net register tonnage estimated about 1,100 tons. 

Iler draft fullv loaded will be 16 or 17 feet. 

She will have three large* hatches, 10 x 12 feet each. 

Two (2) fuel oil tanks of about 7,7)00 gallons capacity 
each will be provided by the builders. 

She will be equipped for Transatlantic Trade. 

Her lumber carrying capacity estimated at about, 1,500,- 
000 ft. including deckload. 
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Builders guarantee to deliver lier on the last day of No¬ 
vember 11)18. 

File Sellers agree to complete. launch and equip the said 

vessel, and secure for her a Fifteen (la) year A-l Class in 

the American Bureau of Shipping. (Builders' op- 

1(>3 tion to obtain eitlier French Veritas or British Llovds 

• 

riassilieation equivalent to Fifteen years A-l Amer¬ 
ican Bureau of Shipping), on or before the expiration of the 

date mentioned above. If vessel is not readv for deliverv 

• • 

at the expiration of the time mentioned above, the Buyers 
agree to extend deliverv time for three months longer, with 
the understanding that the Sellers will pay $100.00 per day 
demurrage for every day used during the period of the ad¬ 
ditional three months time allowed. If the Builders deliver 
the vessel prior to the expiration of the time stated above, 
the Buyers agree to pay to the builders, $100.00 per day 
despatch monev for everv dav saved on the deliverv of the 
vessel from the agreed time of delivery. If the Builders 
fail to deliver the vessel to the Buyers, fully cm pupped and 
ready for sea, as per this agreement, within three (3) 
months from the expiration of time of delivery named 
above. Buyers will have tin* option of cancelling this con¬ 
tract and ail amounts paid shall be refunded by the Seller 
to the Buyer with interest at *V< per annum. 

The buyers shall have every facility of inspection and 
shall have the right to make such changes in arrangement 
and equipments as are necessary to suit their special pur¬ 
pose; such changes shall be made at Buyer’s option either 
bv the Buvers or tin* Sellers; if made bv the Sellers, thev 
shall be paid therefor at the time of the iinal payment, the 
actual cost of making such changes and in addition thereto, 
la% of such cost as protit; and the Sellers shall be allowed 
such additional time for the deliverv of the vessel as 
1()4 shall be made necessarv bv such changes. The 
Buyers or their fully authorized Agent shall give 
the Sellers written direction for making such changes and 
shall agree in writing with the Seller upon the additional 
time to be allowed therefor and shall pay in cash fifty 
(50^ ) percent of estimated cost of such changes. 

Where details of construction are not covered by par¬ 
ticulars above, and specifications and blue prints hereto 
attached, it is agreed that it shall be a good shi- shape job, 
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S"Tvos S \ hm t Wt “ r “ < ' om l>le«in,, the ship for 

n-n \ ' lum,M ‘ r ,rmlo < tlwir intention being to 

*l'«r*»ii#clily strong, substantial, heavv-dutv 
cargo-carrying motor schooner without frills or wasteful 
< liiainentations, according to hluc prints hereto attached 

h ?. P r r ?? ,,,,l, :. or ,his «>" the part of the 

> (lhis shall he suhject to the demands of the l’. S. (!ov- 
( mine nt, tiles. Hoods, strikes and other occurrences hevond 
Se lers control, provide,I the Sellers shall have fully 
—l' led the havers in writing of any such contingencies at 
io time or tunes when such contingencies are allege,l’bv 
t!u‘ Sellers to have occurred. 

Kadi party hereto shall insure its interest. The Havers 
shall pay the Sellers for said vessel, the sum of One Hun¬ 
dred forty Seven and 50 10(1 (*147.50) Dollars [T S 

i-cncy per deadweight to,, of L >. L > 4 0 ||,s. of vessel’s dead 
weight carrying capacity ... .-k, payahle in Pensa- 

follows ' ' !, n,l payahle as 

Seventy Five Thousand (*75.000.00) Dollars cash on 
sir'lliii *r contract. 

Sixty Thousand (*t;(l,000.00) Dollars when engines re- 
ccivod. 

H>5 Sixty Thousand (*00,000.00) Dollars when vessel 
is launched, I»alnncc on delivery of vessel 
With delivery the Sellers shall exhibit a clean title. 

III,. Sellers agree to furnish to the Buyers, a bond in 
la\or ot the Buyers with sufficient sureties, conditioned to 
icpn> to the Buyers any portion of the sums paid under 
his contract, winch shall, prior to the delivery of the vessel 
legally become payable through the default of the Sellers 
in the performance of this contract. 

It is agreed that if the Buyers shall fail to make anv pay¬ 
ments when due. and the Sellers shall thereafter make a 
demand by cable upon the Buyers for such payment, and 
the Biners shall thereafter fail for ten (10) days to make 
such payment, the vessel should he sold by public auction 
and difference ol price deducted from Purchaser’s deposit 
or payments on contract. ‘ ’ 

Tf the Buyers and the Sellers shall not be able to a<-ree 
as to the deadweight carrying capacity of the vessel, such 
deadweight carrying capacity shall be determined by 
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arbitration. For such purpose the Sellers shall nominate 

one arbitrator and tin* Buver> shall nominate* one arbi- 

• 

t rat or, and it* they shall not be able to agree, they shall 
nominate an umpire and the finding of the two Arbitrators 
and the Fmpire shall tix the deadweight carrying capacity 
of the schooner for the purpose of determining the* pur¬ 
chase price* under this contract. 

The* Sellers agree to give* a trial trip of a few hours 
within harbor, lhiilelers agree* to se*cure* transfer of flag 
for this vessel on completion to the* Belgian Flag. If the* 
United State's Government shouhl commandeer e»r 
1 f>(» re*ejuisitiem this ve*sse*l, e>r if the* Belgian Flag cannot 
be* secured fen* her, prior to the* delivery of this 

ve*sse*l bv the* Se*lh*rs to the* Buvers, or if vessel not allowed 
• • 

by the* F. S. Government to e*emie* t e» Fil rope, the* S« *11 e*rs 

agree* to re*funel all money paid uneh*r this contract by the* 

Buyers with 30 interest as provided for in clause* in refer- 

e*ne*e* te> Bond in this contrae*t. 

ddie* Buye'rs her<*by appoint Furne»ss Withy vV Co. of 

New oi*k, X. V. tln*ir Agent in the I'nited States upon 

whom all notices mav be* served. or tlemands maele* which 

are* authorized or required to be* give*n «>r made to or up >n 

the* Buver bv this e*emtmet. 

• % 

Signeel in tluplicate, this ‘Joth elav e*f S«*pte*mbe*r, A. P 
1918. 


Witnesses: 


GULF SHIPBUILDING CO. 
WILLIAM L. WILSON, 

Prrsvlrut. 


W. J. KKLLY. 

V. W. PHILIPS. 


107 Know all me*n by the*se* presents: That Gulf Ship¬ 
building Company, a Corporation, and the American 
Lumber (ompany, a t 'orporation, are held and firmly bound 
unto Monsieur <h* Wischer, Acting President of Society 
Flizabeth Omnium Francebelge Dent reprises ela la Panne* 
Belgique in the* sum of 'Twee Hundred anel Fifty Thousand 
($230,000.00) Dollars, for the pa>ment whereof well anel 
truly te> 1m* maele*, they <lo bind themselves and their suc- 
cessors, jointly and severally, firmly by these presents. 

Signed, and sealed this 23th day of September, A. D. 1918. 
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The condition of tin* foregoing obligation is such that 
whore as the said (iulf Shipbuilding Company and the said 
obligee have entered into a certain contract dated Septem¬ 
ber 25th, 1D1S, by which the said Company agrees to sell 
to the said obligee a certain motor schooner now being 
built in Millville, Florida, more particularly described in 
said contract, and in and by said contract the Company 
agrees to furnish to the said obligee a bond conditioned as 
here-in-after mentioned. Now if the said Gulf Shipbuild¬ 
ing Company shall promptly reply to the said obligee any 
portion of the sums of money paid to the said Company by 
the said obligee as purchase money under the terms of said 
contract, which, in accordance with the terms of the said 
contract, shall prior to the delivery of said vessel legally 
become payable to the said obligee, through the default of 
tin* said company in the performance of said contract for 
the sale of said vessel, together with interest thereon as 
provided by said contract then this obligation shall 
lbS become null and void; otherwise it shall remain in 
full force and virtue. 

GULF SHIPBUILDING COMPANY, 
By WILLIAM L. WILSON, 

President. 

AM Kit I CAN LUMBKR COMPANY, 

By WILLIAM L. WILSON, 

President. 

Witnesses : 

W. J. KELLY. 

V. PHILIPS. 


lb!) 


Exhibit A-3. 


Paris, October 5, 1918. 

Messrs. Furness, Withy & Co., 

Ship Brokers, 

32 Broadway, 

New York: 

Dear Sirs: 


We beg to confirm our to-days’ cable reading as follows: 


t < 


“Introduced by Kellogg we beg you to be our agent in 
America Stop We have bought delivery first November 


S—4679a 
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“schooner 2230 2300 tons. Two engines 100 II. P. Built 
“at Miileville, Florida 1 >y Pensacola Maritime Corpora- 
“tion Yard No. 2. Stop Should he much obliged to you act 
“in the best <0* our interests. \Ye give you full powers to 
“take dclivcrv of our steamer. She will be transferred to 
“Belgian Flag and named Heine Elisabeth. Stop. We 
“are sending Captain (’hief Fngineer and First Officer to 
“lit out the steamer. They will complete the crew in U. S. 
“Stop. Please cable your answer. Stop. We have license 
“from Shipping Font roller. Stop. We have already paid 
“$75,000 hollars to Pensacola Maritime Corporation.” 

Hoping to hear favorably from yon, wo remain, 

Yours trulv, 

(Sgd.) * J. MFIUXAX. 
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From Meignan, < Hue Dos habeas, Paris, Oct. 9, 1918. 
To Furness, Withv, New York. 

( <>} ( (ll»!r licceivetl. 

Keceived October 10, Pd IS, at 10.10 A. M. introduced by 
Kellogg. \\ e beg you to be our agent in America stop we 

have bought for deliverv tirst November Schooner 2250/ 

« ' • 

2300 tons two engines loo HP built at Millville, Florida by 
Pensacola Maritime Corporation yard No. 2 stop should be 
much obliged to von act in the best of our interests we give 
you full powers to take delivery of our steamer she will be 
transferred to Belgian Flag and named Heine Klisabeth 
stop we are sending Captain Chief Fngineer and First 
Officer to tit out the steamer they will complete tlie crew in 
V. S. stop please cable your answer stop wo have license 
from shipping comptroller stop we ace already paid 75000 
dollars to Pensacola Maritime Corporation for Devisscher 
Chairman of Soeicte Flizabeth a manager 

MFIGXAX, 

7 Rue Des It aliens , Paris. 


I1CB. J11U. SIP). HAVEL. 
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Exhibit A5. 

('(>/>// of ('able Sent. 


October 10, 1918. 

Meignan, 

7 Hue des It aliens, 

Paris: 

Acknowledging your cable will with pleasure act as your 
agent Surest you send by first mail copy of purchase 
contract Do you wish us have representative superintend 
building or shall we await vour captain 

FURNESS. 


From Furness Withy & Co., Ltd., Furness House, White¬ 
hall St., X. Y. 

HCB.JB. 


17*2 Exhibit A6. 

Pensacola Maritime Corporation, Pensacola, Fla. 

Oct. 11, 1918. 

Messrs. Furness, Withy & Company, 

Broad wav, 

New‘York, X. Y. 

Dear Sirs: 

We have recently sold through our Glasgow, Scotland 
correspondent, Messrs. Sloan & Jackson, a (about) 2,300 
ton wooden motor schooner to Monsieur de Wischer, Acting 
President of the Sociotv Elizabeth Omnium Franeobelge 
I lent reprises de la Panne Belgique, which motor schooner 
is being built by the Gulf Shipbuilding Company of Mill¬ 
ville, Fla., the entire stock of which company is owned by 
the U. S. Government Alien Property Custodian. Accord¬ 
ing to the contract the buyers have to name a representative 
in this country, and we are today in receipt of a cable from 
I lies;* agents stating that you will act as agents for these 
buvers. We have aceordinglv inserted vour name in the 
contract as their agents. In pursuance of the above, we 
now beg to hand you herewith the following papers: 
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1st. Copy of tin* contrac*t. 

2ml. < opy nf tin* specifications. 

3nl. ('opy of tin* bond. 

4th. (’opv of tin* mortgage on the boat securing tin* bond. 

These papers together with the blue prints, which wo will 
send von bv later mail, will constitute all of the documents 
signed between us. The original contracts, blue prints, 
spccifications, and copies of the bond and mortgage have 
alreadv been mailed to our agents, Messi*s. Sloan & Jackson, 

(I lasgow, Scot land, tor del i very to the buyers tor tin* bu) ors 
signat ure. 

We have also sent duplicates of these papers to Mr. h . A. 
Dowsey, Special Agent in Charge of Investigation 
173 of the Department of the Kmeruency Fleet Corpora- 
tion. Room 4nfi. = r><) Fine Street, New York City, 
a skin i; him if lie will kindly OK these blue prints, etc. so 
they can go through tin* mail to Messrs. Sloan tk Jackson. 
We did this as an extra caution to be sure tin* contracts, 
blue prints and spccificat ions will reach the buyers. "\\ e 
also did this at tlie suggestion of Mr. Fdw. M. (irath, ( hair- 
man of the I'jXecu 1 i\'e Fostal C ensorship Committee of New 
York. 

We mailed t hcsc document s by registered mail on ( fctoher 
<>th to Mr. Dowsey. and they will doubtless not reach him 
before you get this letter of ours, so if you are agreeable, 
it would be well for you to also see Mr. Dowsey in order 
to get him to facilitate the mailing of these papers. At the 
time we mailed these to Mr. Dowsey, we were not aware of 
the fact that you were to represent the buyers, else we 
would have sent the papers to you direct. It you have any 
further instructions to give* us, will you kindly lei us have 
them ! 

The buvers have already cabled us .), 000 . 00 , which we 
have paid to the builders, and the second payment of $f>0,- 
000.011 is now due. We cabled our agents on tin* 8th of Oc¬ 
tober as follows: 

“October eighth.- Fifty per cent larger 430 builders ask¬ 
ing second payment as 100 horsepower engines in yard. 
Stop. Have insured 73,000 dollars first payment buyers' 
account. Shall we insure subsequent payments?” 
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As (lie second payment is due to (lie builders, we would like 

1 1 t ^ ^ liav(‘ any instructions as to making this pay¬ 
ment or not. 

^ Idle on this subject we take this occasion to sav that 
we are very anxious to do business with your good- 
174 selves in this section, and we trust it* we can ever 
s(*r\ e you in any way you will not hesitate to com¬ 
mand us at any time. We would also like to state that 
we are in a position to secure a very favorable charter 
tor this boat it you desire to secure a freight for her out 
of the (Suit*. 

Awaiting your favors, we are 

Yours verv trulv, 

• • 

PKXXATt)LA MARITIME ('OR-. 

P( WAT I OX, 

(Sgd.) I W ,1. (JRFKX ML AT, M n r. 

17i> Hxhirit AT. 

Klisnbeth, 7 Km* des Italians, Paris. 


October 11th, 1318. 

Messrs. Furness, Withv & Co., 

Ship Brothers, 

Xew York. 

Dear Sirs: 

\Ye hog to confirm our to-day's cable running as follows: 

heine Klisab**1h Stop ll wireless necessarc on board 
steamei ^ard Xo. 2 building* at Millville please do your 
beM on our behalt Stop It installation gun necessary 
before sailing please do also necessary for work to lx* 
finished betoie completion steamer Stop ( oneerning 
“credit opening we await your reply and instructions stop 
“(’upturn not yet gone please telegraph (juiekly if necessary 
“send him at once slop we telegraphed to Kellock as fol¬ 
lows slop __!oO 2* *00 ((inner please wire sellers we prefer 
“two engines 200 HP instead two engines 100 HP w*e fear 
“not strong enough stop we accept paying difference ino- 
“tors prices with maximum 1.V2 1 L . dollars per ton stipu- 
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4 4 

4 4 


in your letter September 4‘h stop are pleased to note 

vessels deliverv without serious delav" 

• • 

Hoping to hear from you soon, we remain. 

Yours truly. 


(Sird.) 


J. MKIOXAX 
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( '///>// of ( Si nt. 


Oct. 14, 11MS. 


Median, 

7 Hue ties Italiens, 

Paris: 

Heine Klisahth cable received atlendinu' >top have 
received letter form Pensacola Maritime ('orporution stat- 
intr second payment sixty thousand dollars now due as one 
hundred horsepower engines in yard stop have telegraphed 
asking whether possible substitute two two hundred horse¬ 
power engines will advise result stop telegraphed you 
October tenth anreeim* act voiir aueiit stop await vour 
advices concerning credit opening stop surest send cap 
tain unless you desire our representative superintend 
building 

FUHXKSS. 

Prom Purness, Withy \ Co. Ltd.. .*U Whitehall St., X. Y. 

To Meimian, Manager for Pevisscher, (’hairman of So- 
ciete Klisabeth. t Hlledes Italiens. Paris, Prance. 

nr xjm. ikt>. nc. 

Pile Accts. 


1 


i i 


Px DIBIT Alb 


Prom a Manager Meiunan for Devisscher Chairman of 
Soeiete Plisabetli Palis October PJ, 11 > 1S to Purness 
Withy Shipbrokers 1)2 Bway, X. Y. 

Co/#// nt (*ahlr l\cc(ivtfl. 

Heceived October 14, UMS 1) A. M. 

Heine Klisabeth stop if wireless necessary on board 

steamer yard Xo. 2 building at Millville please do your best 

on our behali stop it installation nun necessarv Indore 

^ * 
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sailing please do also necessary for work to be finished 
before complet ion steamer stop c<»i km» 1*1 i i iih* credit open- 
in 14 * we await your reply and instruction to stop captain 
not yet ,140110 please telegraph tpiickly if necessary send 
liim at once stop wo telegraph Kelloek as follows stop 
——*)tt 2.>011 tonner please wire sellers we pretor two (* 1114 !lies 
-tti) III*, instead two engines 100 III*. we fear not strong 
enough stop we accept paying* dillerenee motors ]>ric(‘s with 
maximum 1 o! 2 1 •_> dollars per ton stipulated in your letter 
September 4tli stop art* pleased to note vessel's delivery 
without serious delav. 

For Devisseher Chairman of Societe Elisabeth. 

A Manager MFKiXAX. 


17 s 


Ex II NUT Alt). 


( <>/)// of ('able Scut, 


Meiiinan, 

< Hue des Italions, 
Paris : 


Oct. in, 1918. 


I\i*ilie Elisa beth >1 nee ca hi 111 ;■ yon t letoher 1 011 rteeutIt have 
advices from Pensacola Maritime Corporation tliey have 
cabled you builders would install larger engines for dif¬ 
ference in factory price and cost installing plus fifteen 
percent uuaranteeinu I )ecember delivery stop please liurrv 
reply in order to uivi* l)ec(*mher delivery stop also await 
your reply reyfnrdi 11.14 master and eredil opening 

FURXESS. 

From Furness, Withy A Co., Ltd., ;H Whitehall St. X. V. 

To Mei^nan, Manager for Devisseher Chairman of 
Societe Elisabeth 7 Hue d<*s Italiens, Paris, France. 


HO XJM. HOB. IK 1 . 
File Accts. 
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Kxhibit A 11 


Klisabeth. 7 Rue des Italiens, Paris. 

October lfith, 191S. 

Messrs. Furness, Withy & Co., 

Ship Brokers, 

32 Broadway, 

New York. 

Dkar Sirs: 

We bejj to confirm our to-day’s cable running as follows: 

“2250 2300 tonner as Belgian (iovernment asks us to 
“cancel name Koine Klisabeth already "icon to another 
“boat we name our steamer Yille de Dixmude stop Cap- 
“tain Vorwee sails by next mail stop Kcvfardinir credit 
“opening second payment will be e flee ted throuirh you 
“by Bampie Ani^lo Sud Americaine Stop Please let u^ 
“know amount to credit you need personally” 

Awaiting to hear from you, we remain. Dear Sirs, 
Yours Faithfully, 

(Sird.) * ,!. MKKiXAX. 
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Kxhibit A12. 


Klisabeth, 7 Bue des llaliens, Paris. 


October 22nd, 191S. 

Messrs. Furness Withy & Co., 

Ship Brokers, 

32 Broad wav, 

Xew York. 

Dear Sirs: 

We be"* to confirm our vesterdav’s and to-dav's cables 

• • • 

runninir as follows: 

“Second payment effected bv Am*lo South American 
• • • 

“Bank Stop Kellocks contract statini** fifty thousand dol- 
“lars Furness cable sixty thousand Stop Have remitted 
“only fifty thousand but will send other ten thousand if 
“necessary on receipt. Telegraphic request.” 

“Me accept two 200 HP engines be flitted on terms 
“your cable differences in factory price plus cost install- 
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“ing plus fifteen pern::! of above mentioned ad litional 
“expenses December delievry. 

Awaiting to hear further from you, we remain. Dear 
Sirs, 

Yours faithfullv, 

(Sgd.) M KIO X AN 

181 Exhibit A13. 

From Meignan, Paris, Nov. 13. 1018, to Furness, Withv, 
33 P»wav, N. Y. 

('<>f)il of Cablr Itccrircri. 

Deceived November 13, IMS, 10.03 A. M. 

\ ille de Dixmude should like to know second payment 
duly Received stop could we have engineer from firm fur¬ 
nishing motors for tirst crossing America France if pos¬ 
sible what fee stop Captain Yerwee sailing tin* ninth stop 
let us know what about completion steamer stoj) will send 
your account twenty thousand dollars through Anglo 
South American Dank 

MEKIXAX. 

IICD. J ll(i. (ST. SID). 


File. 


Exmm t A 14. 


Bureau Veritas, Xew Orleans, La. 


Xov. 30th, 1018. 

iSuit* Shipbuilding ('o., 

Panama (’it v, Fla. 

(i KNTI.EM KN : 

Enclosed find copy of two letters sent to Mr. Knowles, 
Pensacola Maritime Corporation, on October 31st, 1018. 

Please send me a list of the equipment for this vessel. 1 
have wired Xew York ‘his date, a copy of which I enclose, 
which will be self-explanatory. 


Yours verv trulv, 
(Sgd.) 

AEW/I. 


A. F. WILSON. 
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1 S'! 


Hx 111 HIT Alt'). 


Furness, Withy & Fompany, Ltd., New York, X. Y. 

Doc. 10, 101S. 

Gulf Shipbuilding 1 ’<>. 1 n<*., 

Millville, Fla. 

( rKNTLK.M KX .* 

The present i> to introduce to you Faptain Venice who 
has come over from France to take command of the Motor 
Schooner “Yille do Pixmude." 

We shall appreciate if yon will i»ive him any assistance 
he mav need. 

Yours faithfully, 

FTRXKSS, WITHY & FO. LTD. 

(Sird.) IL foxxor. 

1KLXJM. 


1S4 


Fxiiihit Alt*. 

Wrstrnt I Ili/tH Trlrtn'ClW. 


Panama (’it;. Flo 1140A Jan 2 1010 via Da X Y 

Furness Withy, 

Fare (Jeo Theiss, 

<;:>! ?:> St. P>klyn, X. Y.: 

Paris cable lm* to do utmost for delivering ship quicker 
kindly arrange matters with Wilson who will call on von. 

VERVKK. 

1 S5 Fxiiihit A 17. 


To II. Connor Fs<j., 
Furness House, 
Xew York. 


Panama Pity, Flda., 

2nd of Januarv, 1010. 


Dear Sir : 

T have just received a cable from Paris, which translated, 
rends as follows: 
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“Delay in delivery of ship involves serious losses Do 
“the utmost so as to obtain quicker dispatch preferably to 
“the other ships on the yard." 

That telegram was shown in the office at Milville and I 
was told, that Mister Wilson would he in Xew York tomor¬ 
row Saturday. I send you then the following which t con¬ 
firm : 

“Paris cables me t»> do the utmost for delivering ship 
“quicker. Kindly arrange matters with Wilson who will 
“call on von." 

On tin* last interview, I had with Mister Wilson he did 
explain 1o me tin* reasons who did prevent launching the 
ship at date stipulated -reasons. I did quite understand 
and were written to my owners. 

Put on receipt of telegram mentioned, it seems to me that 
a lapsus has been made somewhere. I am under tin* im¬ 
pression that my owners have not been notified bv writing 

of the contingencies who did cause the delav in the deliverv 

• • 

of the ship. If I am mistaken kindly let me know. 

Another thing, I should like to point out to you that if I 
understand that work has been awkward under the circum¬ 
stances 1 am not ready to admit that the change of the en¬ 
gines did cause the delav. I have been able to judge and see. 

Leaving Paris, I had special instructions from mv 
1 m‘, owners, that in any difficult circumstances. I had to 
confer with you over the matter. Xow the occasion 
did arise: Per contract, only one set of sails will he given 
to tin* ship. I spoke about that before leaving Paris and 1 
was told that I eoidd order a second set while here*. I was 
also given in writing, full authority by the owners to pro¬ 
vide stores, span* gear, etc., in one word to act for them and 
for their interests to the best of my judgment. Xow, I 
should think that is to me that tin* second set of sails should 
be ordered to the sailmakcr who is providing the first set, 
so as not to be hampered at the last moment. 

As for the stores, I am waiting for the Thief officer, who 
is due to sail from Bordeaux on the* 4t h of January and then 
to make the lists out. 

I will call, in Pensacola, at your agency Saturday next. 

Hoping for an answer, I beg to remain 

Yours faithfully, A. J. VERWEE. 
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Exhibit A IS. 


Western f it inn '/'elefjraw. 

Xew (Means, La., Jail. Jrd, 15)10. 

< ’onfirmat ion. 

Mr. Wilson, 

<»ul 1‘ Shipbuilding (\>., 

Millville, Fla.: 

I'lease wire Dimensions and Tonnages Ville do Dixmude 
l rgent Requested from Xew York. 

A. E. WILSOX. 

(Y>1 loot : 
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Exiimrr A 10. 


Panama Pity, Flda.. 

Slli of January. 1010. 

To II. Ponnor Esip 
Furness House, 

Xew York. 

Dear Sir: 

Just hack from Pensacola, when* I had an interview 
with Mister Knowles, of tin* Pensacola Maritime Porpo- 
ration. The convt rsation was about the clause of con¬ 
tract “ship fully equipped and ready for sea *. I thought, 
that as the Pensacola Me. I orp. had heeu the first to nego¬ 
tiate the sale of the slop. a complete list of the stores to hr 
put on hoard, could he handed over to me. Put that is not 
the case. 

So to avoid useless argument with the Puildors, 1 think 
it should he good politics if’ we could understand each other. 

I am perfectly aware that by thi> stipulation everything 
that regards the sate and good navigation of the ship, 
must he on hoard on delivery of the vessel, even spare 
treat*. I he only things to he provided by the Pucor*- are 
the foodstores. 

Mister Knowles or his manager spoke also of certain 
changes I should have asked. I have never asked for 
changes. The only thing I have been talking about was 
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for a second 1 ifid><»at, ti nt I require for the contract dis¬ 
tinctly mentions “ship to he lit ted for transatlantic 
t rade”. 

The matter of tin* second set of sails was also discussed. 
As 1 have said, that question has been settled in Paris. 
I have written authority and special instructions of the 
owners to act for them so as to provide everything 
ISO needed for the ship and 1 don’t see why the “Gulf 
Shipbuilding Co.” should interfere in this. That 
doesn't concern the Company at all. 

As far as I can judge the ship will never he ready before 1 
the end of March. 

Trusting in an answer. I beg to remain 
Yours faithfullv, 

(Sgd.) A. J. VKRWKK. 

1!H) Hxhibit A20. 

Klisaboth 7. Due des Italiens, Paris. 


Januarv 27th, 1010. 


Messrs. Furness AY it h v A Co., 
Furness House, 

Whitehall Street, 

Yew York. 


Dear Sirs: 


“ Yille de I lixmude.” 


We lianded you the .*5(>th of December copy of our letter 

to Messrs. C. W. Kelloek A’ Co. concerning the delavs 

• 

caused by the builders in the launching of our schooner 
“Yille de Dixmude”. 

We were specially (‘ailing their attention to the fact that 
were considering the indemnity of $100.00 in our favor, 
per day’s delay, due to us since the loth of December. 

We have just received a letter from our Captain, Mr. 
Adolf Wervee, who is in Panarnacitv to take tin* command 
of our boat and meanwhile to survey her completion and 
launching. From what lie is writing it appears the 
builders cannot plead the change of motors we requested, 
to reduce the delay or rate of the* demurrage due to us. 

In fact Captain Yerwoe noticed when Ik* arrived that all 
the inside disposition and frames had been made, when 
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buildin.ir, for d<)0 III* motors ;m 1 therefore tin* fittini* of 
these motors, instead ot tin* two 101) 111* previously * peri- 
lied, cannot in any way have delayed the building. 

We Miould he milell obliged if you would use your per¬ 
sonal inlluenee in net the builders to promptlv settle this 
matter. 

1 hankinir you heforehand. we remain. Dear Sir<. 

Vours faithfully, l'n Administrateur, 

D s ^h) J. MKMJXAX. 


1D1 


Fxiiiiut A*_? 1. 


Panama City. Flda., 

Pith of March, 1!>1!>. 

To II. (’onnor Fsij., 

(icneral Manager Furness, W ithy and Co., 

Xew York. 

I)eak Nik: 

Kindly excuse me tor all the bother you must have had 
with former engineer l»lin. 

I will be obliged now to look tor a nood American motor 
chief engineer. I wonder if, in advertising I could lind a 
ir<>od man somewhere up Xorth. 

As I had recei\ed a wire from owners asking for full 
into! mat ion about the ‘‘Dixmude in \'iew ot a possibilitv 
of ehnrterinir her, I broached on the subject with Mister 
Merritt, while in Pensacola last week. As I am ignorant 
if you are in authority to accept propositions, I should 
like to mention that 1 was asked if owners would take 
eanro logwood, llasii to Havre, mi a to til) a ton base. 
Ship to be ready to load about the 'doth of April, in a safe 
port, clean charter, a lump sum could perhaps 1 m* arranged. 

So tar the delivery ot the ship, builders guarantee more 
or less, the lirst fortnight of May provided everything 
•Toes well. 

I had yesterday a talk with Mister Wilson President 
of the Shipbuilding Co., telling him that if work was car¬ 
ried on the way it was. 1 couldn't see the ship rcadv to load 
before another twelve weeks. We will look after things 
and I will let you know in time if we can depend upon a 
deliverv for the lirst of Maw 
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Another ]>oint, ship cannot ho moasuml before she is 
mostly completed, hut on my estimation 1 dare say, 
19*2 she will ho something hotwoon 2.200-2,300 dead¬ 
weight. lot us say 92,000 cuhic foot measurement. 
As for draught, not him*' certain as vcl. 

Messrs. McKenzie, Oorting and Co., our ship handlers 
in Pensacola, have hec*n asking nu» for an advance <0* $ 0,000 
for next week. 1 told them 1 should write von about it. 

'The cost for the extra set of sails will he nearing $0,000. 
This question will he settled this week, the sailmaker com- 
inn* down from Milville. 

I am fully busy with the necessary ship’s papers hut 

am tied up on account of Pixmude not ready. 

Trusting to hear from you, 1 would he obliged would 

von recommend me a good engineer who is badlv needed 
• % 

down here. 

Yours faithfullv 

(Sgd.) ‘ A. J. VKKWKK. 

193 Kx ni bit A22. 


(lull’ Shipbuilding C ompany, Incorporated, Millville, 

Florida. 

April lltli, 1919. 

Pensacola Maritime Corporation, 

Pensacola, Fla. 

< J KN I LEmen: 

Replying to your letter of April 9th, we note that Capt. 

Yerwee savs that we have* never served on him anv notice 
• • 

of anv delav in the construction of “Yille de Dixmude.” 
• • 

In this (’apt. Yerwee is mistaken, for ever since we came 
here, about tin. 1 1st of December, 191S, we have been in 
daily consultation with tin* Captain, regard ini*' all of the 
details of the construction of this vessel. \Ye have asked 
and obtained his advice and suggestions on very many 
points, and have to a great degree altered the construction 
of the boat to suit his desires. 

It is t u re that we have not asked (’apt. Yerwee to put all 
this in writing, for we did not wish to make a point of 
charging extra for it at all. We simply wanted a satisfied 
Captain and owner, and we believe that we have the former. 
At one time, when the owners were objecting to delay, 
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(’apt. Yerwee himself pointed out that it had rained nearly 

everv dav since he had 1 i here. 

• • 

The fact that ('apt. Yerwcc was on the ground also 
caused ns to deal with him ratlier than with Furness Withy, 
as the Captain informed us upon his arrival, and substanti¬ 
ated his claim l»y letter, t hat he was represent ini;' the own¬ 
ers, with full power to act. 

We are* going ahead rapidly with the construction of the 
boat, and it will he finished sometime between tin* 1st and 
15th of May, at which time we will demand our pay¬ 
ment. 

104 The matter of change in Registry will be taken 
care of on my next trip North, upon which 1 leave 
next Sunday. 

Yours verv truly, 

(Sgd.) * * WM.L. WILSON, 

President. 
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Hxiiiiut A‘Jo. 


Pensacola Maritime Corporation, Pensacola, Fla. 

April 17th, 1010. 

Messrs. Furness, Withy & Co., 

New York Citv. 

V 

(iKNTLKMEX .* 

“Ville de Dixmtule.’ * We have received a letter from the 
builders advising us that thev do not believe that the buvers 

would have anv chance of getting through with the cancella- 

• * * 

tion. Th(*y state that the buyers would simply incur them¬ 
selves an unnecessary loss. Furthermore, thev state that 
tlu* Captain is very pleased with tin* boat. They also state 
that they expect to deliver the boat by May 15th, possibly 
before that. We feel assured the Builders will do what is 
right as to demurrage. 

Personally, we believe that Mr. Wilson, who is tin* Presi¬ 
dent of the Ciulf Shipbuilding Co., and who is tin* Alien 
Property Custodian of Millville, Fla., will do what is right, 
as we have always found him scpiare and frank in his deal¬ 
ings. 
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We arc* enclosing herewith a copy of builders’ letter dated 
April 11th, which speaks for itself. 

Yours verv trulv, 

PENSACOLA MARITIME CORPORATION, 
By J. GREEN BEAT, Manager. 


JG :XR. 
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Pensacola Maritime Corporation, Pensacola, Fla. 


May 2, lblD. 


Per Registered Mail. 


Messrs. Furness, Withy A Co., 

Furness House, Whitehall St., 
New York, X. Y. 


Gentlemen : 


Yillc de Dixmude. 


In pursuance of a cable ropiest we have today received 

from Messrs. Sloan A Jackson, we now beg to hand von 

• 

herein the original mortgage given on Sept. 25th, 191S, by 
the Gulf Shipbuilding < 'o. in favor of Monsieur do Wiseller. 
Acting President of Society Elizabeth Omnium Franco- 
beige Pent reprises de la Panne Belgique, on the above men¬ 
tioned motor schooner. You will notice that this was dulv 

* 

l(‘corded on Oct. 10th. 1918, in the records of Bav Countv, 
Fla., where the boat was built. 

We also hand you herein a copy of the bond given also on 
Sept. 25th, BUS, by the Gulf Shipbuilding Co. and the 
American Lumber Co. for $250,000. in favor also of Mon¬ 
sieur de Wischer, Acting President of Society Elizabeth 
Omnium Francobelge Pent reprises de la Panne Belgique. 

We have held these papers ever since* tin* sale was dosed 
as we have never had anv instructions what to do with them, 
and we hope you did not think it was necessary to get 
Messrs. Sloan & Jackson to instruct us to send them to vou, 
because we would willingly have forwarded them to vou at 


0—4070a 
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jmy time upon simply a request tV:*in you, wit limit putting 

vou to tin* trouble of nettiii" instructions to us from the 
% 

other side. 

lloldini; ourselves at your service at all times, we are, 

Ver\ t mlv Yours, 

• • • 

PENSACOLA MARITIME CORPORATION, 
liv \VM. II. KNOWLES, I’rrsitlmt. 
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Ivxii iiu i A 25. 


Panama (’it v, FIda., 4t h of Mav, 1010. 

• ' f • ’ 


To II. 1 onnor, Ks<|., 

(ieneral A iron t Furness, W ithy and Co., 

New York. 

Dkaii Sii: : 

Situated as I am, and receiving news from anyone I have, 
after due reflexion, come to the conclusion that if on the 
15th of .lime, no settlement ha^ been reached between own¬ 
ers anti builders. I here is no necessity whatever for me to 
lose more time and money on lliis job and consequently I 
will send in my resignation. 

have been uiven the best of myself to this undertakimr 

since September lblS With written authority from own- 
* • 

ers, 1 have acted for them in uood faith, as a gentleman, 
but now, 1 am really ashamed, Ilavimr ordered stores, 
supplies and all which are on board, I am here doini; noth¬ 
ing and I don‘t know what to tlo without instructions. I 
have liardlv any money left to meet sundry bills for feed- 
in.tr ot crew. Really this is the first time that the writer has 
been posted like this. Captain of a ship. Spare parts for 
the motors are in the station since a fortnight. Builders 
who should supply them or at least a irood part, refuse to 
meet expenses till settlement with owners so, if this settle¬ 
ment lasts much longer, those spare parts will he sent back 
to factory and should we need them, new delay attain. 

I have had several telegrams from Kerr Steamship Co. 
ot New ^ oik, telliii” me that they had authority to charter 
ship, trom E. 1 hornton ot Paris, who are a treat for owners. 
I don t believe it tor I never will believe that a shipowner 
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1<1« v"", l<l S l '"' 1 llis s,li l’ l,0,n in ballast to Xo\ 

' oik ( 1 .) days) when thore is plenlv good freight i 
Now Orleans. 

Meanwhile, I lieg to remain. 


Vours truly, 

(Ssfd.) 


A. J. VERWEE. 




Exhibit A2(1. 


(' n PU "/ Tdcfirani Smt, 


w;i r . ..... May 5th, 1010. 

U illiam L. \\ jlson. 

President (lull Ship Huilding Co., 

•Millville, Florida: 

Let erring our couversation sometime ago regardin'-- 

owners desire cai.I contract Ville Dixmude give .. . 

With cable .lust received from London Commence Ville 
M.xmude purchasers cannot admit reasons given for de- 
u.v and maintain their rights to cancel contract slop we 
believe without prejudice could ind. them accept de¬ 
livery on conipletton if total .enmity inch.g contract 

indemnity tor delay is allowed of two hundred dollars 
°* - s (,< ‘ ,a - v >nhsc(,u(*ut to fiftc»c»ntli December last 

;•« -b'bvery and if (>„c Hundred .. Twcntv 

I housand dollars o| liual payment lie deferred without iii- 
fivst as on one third three months one third six months 
•'"Hi balance nine months after deliverv of vessel stoo 

strongly recommend sellers anlhori/.e us trv am.. ,„al- 

'''''s as ""I'cated as fear purchasers will make extreme 
nv kui stop by agreeing pay penalty for delay as from 
li It ecu lh December I.lidding admit purchasers right to can- 
as I I'oni (iltccnlli March stop cable result message ends 

Stop recommend you seriously consider matters and advise 
<juiekly. 

Ft K X KSS. WITH V (V CO.. I /I’D. 

lie L(i. 

Charge to Furness, Withy & Co., Ltd. 


rrnxEss, withy a company, ltd., vs. 
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Kxiimn A27. 


II rstrni I limn Tvlvpraw. 

Panamacity Flo. 1010, May (I, P. M. 10 : 04. 

A. ( omior. 

Furness, W ithy ami ( 

Furness House. Whitehall St., 

New York. X. V.: 

\ our telegram rt*uar«li i iu* Yille <le Dixmude First we 
have admitted nothing Second until tonnage has heeu 
established final eost compiled and extras asked for by 
t'aptain filially included in fainn ss to hotli sides cannot 
considered anv concessions third anv change in contract 
must he >anction hy attorney general and cannot present 
to him at till" time stop our policy as expressed to von 
is to he as lenient as possible with buyer account reduc¬ 
tion of freights and consequent lower value vessels due to 
abrupt ending ot war ^t<»j» \ essel should he readv for de¬ 
livery about May fifteenth stop Am writing in details. 

WILLIAM L. WILSON*. 


2( » 1 


Mr 


Kxiiiiut A2s 

Hull* Shipbuilding t'oinpany, Millville, Florida. 


A. (’oiinor. 

Furness. Withy \ Company, 

Furness House, Whitehall St., 
Xew Yoik t’itv. 


Mav I it 11, 1010. 


1)k.\h Mi:. Connou: 

I am in receipt ot your telegram of May oth, communicat¬ 
ing to me the surest ions regarding final disposal of “Yille 
de Dixmude." 

In this telegram, you say that we have admitted the right 
to camel as I nun Maivh loth: that however, the havers 
will probably take this vessel it allowed $200. per day de¬ 
murrage, commencing the loth of December, and if they 
are allowed time on the la>t $120,000.00 payment. You 
strongly advise acceptance of this proposition. 
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1 replied to you l>y wire* as follows: 

“Your tch-aram reyard iny •-Villo do I »ixmudo“—First 

iTi a ‘, l,, V n<> : 1 ">»il tonnage Inis boon 

; ta ilishod. Itim| oost compiled. itml oxtras asked for bv 

■'ptiiiii finally molmlod, in fairness to hoth si,|,. s cannot 

n.nsn or any conoossimis-Third, any change in oon.rao, 

, n r ,,v AUol '" ,, y * '''Moral ami oannot prosonl 

° ,,m " s t"p Onr policy ns expressed to von is 

t» U-«a N-moni as possible will, bnyor ... reduction of 

, •! ,l « <'»nso.p,on! lower value vessels duo to abrupt 

T "f " V' 1 , 1 ' s,< ’l' ' ossol should 1.0 ready for delivery 

o ,( >ut May loth stop Am writing in Detail." 

wInch I now conlirni. 

I doubt wry nnioli if the buyers of -• \ illo do hixnindo” 

hnvo a dear nndorsta.„g of the situation, for the 

«estions made in then- cable are extronioly dillionlt for ns 

,i < rsl << i!'|!i' ' , V< " s ,"‘" l<l 1,1 ..siblo. In the 

|,liUM ‘’ M"t admit by any moans, that wo are 

responsible for any demurrage whatever. There are 
- - hi ee good reasons why we do not feel that we are 
| ( sponsi lie for a single days demurrage. 

1st. I lie construct h.. this vessel was delayed fllllv 

, 1,1 tnMueii/.a Kpidemie which hit ns very 

hard, and which prevented a preliminary inspection l.v 

Hurean Vcntas people fora ftdl ninety davs 

-nil W e had ram nearly every day during the months of 
. *»««u«ry. ..I, prevented our working on 

Kver since ('apt. \'erwee has arrived, oarlv in |)e- 

.•« : .nl.er. our men have .,, largely subject to Ids' orders 

"e '“'V '•'•Mstructed and reconstructed, .. his 

course ' 7'T i U,,i w< ‘ >liH I""'*" 1 "- same 

" understand that (apt. Verwce has written a 

v v of ill! ‘tr < ! W,,< ‘7 fads in full, if 

hi • " S 'V 1 “V' 1 " say that the interior construe- 
<m o! he < aim, has I.. changed as to details several 

" ; ,l1 " ^"-'•slion of ('apt. Verwee. We onlv re¬ 

vived instructions from ('apt. Verwee yesterday where to 
l.hice the ene-ine room ventilators and life I,oat davits. 

Oui policy has been, throughout the construction of this 
-at. and especially since the signing of the Arniisth.e 
to be as obliging as we possibly could. 
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We realized that the abrupt endiny nt‘ the War had 
caused a reduction of freights. and a eorrespondiny re¬ 
duction in the value of vessels, and we were anxious to 
compensate for this as much as we possibly could 
~0.‘> l»y yiviny tin* buyer a perfect job. We did not want 
to briny up (‘very little point that arose, for this 
reason. 

In ea-e however, the owner desires final concessions 
based on the lower value of ships since the siyniny of the 
Armistice, which (oneessions shall be equivalent to demur¬ 
rage, but not on account of demurrayc we will yive careful 
considerations to their claims, but we are not in position 
t«* do :t just now. Wo do not as yet, know the exact ton 
naye ot the vessel, nor do we know ils complete cost, mo* 
the value ot tin* extras which will b»* added bv the ( aptaiu. 
I util these accounts are all known we are not in position 
to consider any concessions with any deyroe of fairness to 
either party. 

Inasmuch as it ha> been decided and written in tlie 
IVaee treaty, that the proceeds from all propertx in tin* 
hands ot the Alien Property ('u<todian are to remain in 
the hands ot the l nited States (iovcrnuiciit in lieu of in¬ 
demnities. and that this is the amount we claim, no more, 
no less, all questions of a similar nature to the ehany 
iny ot the contract of “Yille de Dixinudc** must be passed 
upon and approved by the Attorney (bmeral of the I’nited 
States. I he procedure will be to present all facts to the 
Attorney (iciieral with our recoimneiidatioiis. As stated 
above, we are not in possession of all the facts, and con¬ 
sequently cannot make this presentation. 

I his whole situation is one that will need \cr\ careful 
consideration before a final settlement is made, and if the 
Attorney (ieneral will approve I have no objections to de 
leriny final payment of enouyli money to co\er the 
1*1)4 disputed points, in order to yive time for these 
points to be settled. This amount however, should 
not exceed The builder must know that we 

have some claims also, for instance—the larycr eimincs 
ha\ e actually cost us about jf. >,),()()().()() more than the duos 
W(‘ had on hand at the time we accepted the order. To 
this ot course, must be added our bV < , according to con¬ 
tract. I lien ayain, the ('aptaiu has ordered and had 
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l'lapcd on the vessel, a larjjc amount of extra material ami 
e«|Ui|)ment. and we are entitled to our 15'; on this also 
Still further, the Captain has ordered supplies and stores 
which I am reliably informed amounted to approximately 
000.011, and we will he held for the full amount hv the 
persons to whom the Captain save the orders, in ease these 
t "nits are not paid tor hv him. You can readily see then, 
that the situation is complicated, but if von will’assure the 
buyer that our intentions arc to deal with them as leniently 

and justly as we possibly .. ndcr the circumstances. I 

think they will readily see that their ease is in -food hands, 
and will leave the matter up to us for final settlement, ami' 

I can assure you that I will do all I possible can to satisfy 
Inc luiver. 

The alternative to the buyer is not eiicoura<-in- as I ex 

!’ la . 1 '.° >'<m when I was ill New York. I believe it will 

be practically impossible to recover the monev they have 
paid. The only thinjr they would be able to Vt after a 

favorable decision by the Court of Claims, would be the 
vessel jtsoli*. 

I nless somethin." unforseen happ.-ns in the way of de- 
lixery ot small materials which are not yet here, we will lie 

, . ,, ‘ a,| y lo ,nri1 ,I|< ' vessel over to the Captaii. the 

< : 1 ' ,llis month. I am told however. that the 
( tiptain has ordered a yood deal of stuff which will 
probably not be hen- on that date, and that he. for that 
reason, will not be able to sail immediately, -but we ex¬ 
pect the vessel to he complete as far as wear .moerned. 

I want to express to you my personal appreciation of your 
many I,ivors and kindnesses in this matter, and trust that 
you will be able to convince the buyer that the situation is 
not nearly as bad as it has been painted, and that they 
Ji;nl netter ii*l nature pursue its course. 

(’ordiallv vours, 

(s "' ,l - ) W ILLIAM L. WILSON'. 

President . 
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Exhibit A 21). 


H estern I nion Telegram. 

I'iinanui < ’ity, Flo. 

,, , Mav 10, A M i i .•;<) 

I* imicss, Withv, * U -' - 

Whitehall St., Xew York, X. Y. ; 

M-asm-wm,,! •• Mi.xnmde" net !.«:! TX ?r „s s 1, Tx 

■ ' 1 s, °l> ‘Stores ami crew aboard stop Wait 

mg orders. * " 


VERWEE. 
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Exhibit A50. 

( o/j/f nf 7 rlegram Sent. 


Wilson, Ma - V 201 '>• 

<' o OiilT Ship Buildinjr ' ’onipanv. 

M iIIville, Florida : 

doliimw wT"' ! V, ' , ' iV, ' ,1 Yilleded ixillllde rea.lv to, 

h Im > \\ ednesday stop Have received follow!,,.' cable 

ft. .,, Kellocks ... commence Villcdedixmude think can 

... ; “' , ' , 'l>t »lii|» following terms stop Further 

'TV!' mty •'""»** <*', account a.'ain't ,!,s„ 

■ n e de ,ve, v unconditional and irrevocahl.sposal of ves. 

I. '"'• V 7 S “"’P found due after deduction of 

I,"’ ", !. per day for nondeliverv fifteenth 

' ,,l, 7 ="ll'->n.ent of all accounts I,,', p ,, ! 

months Iron, date of aureemen, of ha la nee ..top |;„ 

«;rs expect substantial reduction i„ price stop bVeommend 
.'oil iiirtee tins proposition will do evervthii,"- possible 
s,, tth‘ment mutual satisfaction reph- .piickly.' 

HP j ( , FI RXRSS - WITHY eY Ft)., LTD. 

' I'arjre to Furness. Withy & Co., Ltd. 


A - p - C., ET AL. 
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Exhibit Adi, 


II csf< rn l moil T< lr(/niin. 


•Millville Flo 10 A 21. 


May -1, A. M. 11:57. 


i' imiiw, \Vit|,v and < 

Furness House, Whitehall St., \,.\v Vork, y. : 

^Z^T"" n ;;' iM, " lli " il ' 1 " -rylor Treasurer our Co 
10 (.10 on \ on within next lew days. 

SillFBIJXi. m 
WILSOX. 
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Kx iii bit A‘ 12 . 


Furness, Withy & Co., Ltd., \,. w y ((| .|. 


Mr. William L. Wilson. Ma - V 2,s '- 

President Gulf Ship Huildimr Co.. 

Millville, Florida. 

ilh* de Dixmiide.” 

Hear .Mr. \\ ilsox : 

We hey to confirm o,,r teh«rram sent you vestenlnv 
nLr ( ‘ <| 1 ) 1 < * received from Messrs Kelloeh of 1 i’ ' 
sincerely trust that von will soe x', u w l ""' n,Ml 

friends in this maft'er. ' <*'"' 

J’. 1 /;;;;;: .. ilia < «**•»«>• ... „ liM V( , SS( . li 

oilirli eireiinistanees l.eyotnl vour confrol 
''••''''c. has materially all'ected the pockelbooks of our 

a""° u T '”''1 ^ I* l~ Zl 

ll,( : V r-rtainly entitled to all the eonsideration von 

‘ *. ; aa«l rely on vour sivinjr the nndt,u ‘line eon 

^ Ictaiion and meet them as far as it is possible in order 
aymd any complications which will no do„l,t’restd i 

1 ," a ' rcfllse ,0 t!ll<< ‘ ,l10 vessel over. Kindle let us 

°‘ u ,rom y° u us quickly as possible. 


1 G 0 


i ri:NKSS, WITHV A company, ltd., vs. 


\\\* thank von for vour telegram, l»v which we note* that 
tin* vessel is ready for delivery today. 

Yours faithfullv, 

FFRXFSS, WITHY & CO., LTD. 

IIC LC. 

210 Fxmiiut Add. 


/ I iimn ( iiltlrnnnn . 


1919, May 20, A. M. 7 :20. 


Paris. 


Furness, 

Whitehall Street, New ^ ork: 

Yerwee telegraphic nouveau desaccord avec const rue- 
ten rs an sul>jet deadweight insitons pour pile deadweight 
soit l’eirle avee Veritas stop Keen votl’e teloLCramme volts 
envovons dixmilh* dollars stop \ erwee cable pi il part 
vinufiieul pour New York stop IVle^raphions lui enver- 
rons instruction pour charuvment par votre intennediaire 
stop Your prions fa ire necessaire pour avour rapidenieiit 
Place a (Juai Soviete Hlisabeth. 


211 


Fximu i Ad4. 


('c/iii of 11 If f/Kim Sr lit. 

May 27th, 191!). 

Wilson, 

(lull’ Ship Building ( 

Millville, Florida: 

Yilledixinude understand there is some disagreement 
with you regardinir deadweight stop Have received cahh* 
from Paris statin" that they insist deadweight he regulated 
with Veritas and presume you will arrange this stop. Please 
telegraph situation stop Have again cabled to London re- 
puesting authority to settle all matters appertaining to 
this vessel will advise as soon as replv received. 

FFKXHSS, wiTHY & CO., LTD. 

IIC LC. 

Charge to Furness, Withy & Co., Ltd. 


-1 ' } 
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F.xhidit A35. 
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II rxf i rn ( it tint / t It (front. 

Millville, Flo., May 27. 1616. 

161!), May 28, l\ M. 2:46. 

Fommr, Furness, Withy ami Co., 

\<*w York, X. Y.: 

\ dledcxmude uo disagreement rc-anlin^ deadweight 
\entas dn not do this sort of worth hy agreement with cap- 
t.un am having survey made many points uncertain re«-ard- 
m.ii eojiipensation for late delivery and extras hope entire 
matter left in your hands as will he unwilling for vessel to 
sail until everythin-settled stop Captain has lance amount 
stores and supplies in express olV.ee and no funds to pav 
Tor same shall we advance funds have alreadv advanced 
considerable stop Captain took el.ar-e of vessel plaein- 
crew aboard Wednesdav 21st. 

( 'rI jF SIliriiLIHi. CO., WILSOX. 


»1 •* 
— 1 • > 


Fxiiliar A36. 

< '>/n/ oI Teletjratti Scut. 


u ... May 28th, 1616. 

\\ ilson, 

t»nlt Shipbuilding ( ompaiiv, 

Millville, Florida: 

\ illedtxnmde your telegram received await vour further 
••Idviees regarding deadweight stop |>|ease telegraph 
actual total amount of captains expenditures ineludiiiAvhat 
y.;u have advanced in order that we can take tna.te, up in- 
i e 11 1 —e 11 11 \ with owners Stop Tele-raph verv best freight 
wm can offer from Millville I K or Continent stop Owners 

still nniler impression vessel will sail .. yours for Xew 

. . ay twenty ninth although we have cabled them this 

is nnpossdile until settlement made stop Still awaitin'* 
cable to leave matter our hands. 

H( , j ( , FFPXFSS, WITHY & CO., LTD. 

Charge* to Fnnipss, Withy & Co., Ltd. 
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F.X DIBIT A.27. 

II rsfrnt I Ill'll/ IrlrffKlW. 


I Minima City, Fla., May 28, lDlf). 

A. F. Wilson, 

French Veritas, 

Land Title Bid"., 

New Orleans, La.: 

Could you come and irive us deadweight capacity \’illc tic 
I nxinude ! 


Laid. (Ciur. acet.) 


WILSOX. 

CFLF SIIIPBFILDI X(i CO. 


21 a 


Fx hi m r A‘IS. 


II tsfii’ll I IlinH / > I f (l id ni. 

New Orleans, La., Mav 2!Mli. 1P1P. 


< ontirmat ion. 


Cult SliiphldLT. Co., 

Millville, Fla.: 

I nahle to conn* (Jive deadweight capacity Yille de Dix- 
nmiide Let cubic contents ot cariro space divide same l>v 
lorty j his will uive you approximately deadweight ca¬ 
pacity in cari-’o holds Oeduct tons oils stores and fresh 
an a ter t rom this which should he about vour deadweight 
capacity. 


(‘ollect. 


A. F. WILSOX. 
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E\ii i mit A39. 


II c.sh tu l nioti Telegram. 

Panama City, Flo. 

.. . , ,, lyly . -May 2!*, P. M. 3:57. 

i in iio>s, \\ it Jiv and ( <>., 

Furness lions,., Whitehall Si.. X,.\ V York, X. y. : 

\ ill.Mhx.nml,. our .loa.Kv.-i-l.t fij-ures ready whenever 

. • ! s, "’'' s sl ' lls ol '•••"'ST ready (o pay althouL-h are liav- 
" K l"' '-y '''litas man personal matter with liim 

stop Do not know exact amount of captain's expense hut 

lias purchased approximately thirty thorn 
sand dollars worth of stores and supplies'ail now aboard 

. ' l 1 " ,, k ' ,<nv h "" """'I' ""paid for stop \Ve have 

! '■' "’ ;ml ,na,,, ' i;l1 ""' l lal'or approximating twenty 

thousand dollars with other linal settlement matters satis 
lactordy disposed of would not ask return for all of this 
expenditure Stop (>j| and other items ordered hy captain 

lars'ar hstim! ' mT ,iv " "'""sand dol- 

* 5 , "' 1 ’"'I"-' '" stive demurrai-o stop Vessel 

"is been ready to sail for several days stop \f,-iid too 

"r < ’ ni "To*' sI "II'"'S I""' standard prepaid United 
kingdom and Holland stop Must settle matte, „f delivery 
''i" 1 "I'ti payment hetore seventh as other important l„,si- 
"ess will take me away then for over two weeks. 

"I'LF SIIll'iudx; co 

WIT, SOX. 
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Exhimit A40. 

( apg af Telegram Seat. 


W ilson. 

C’ull* Sliipl)iiil,li,,o- (’ 0 ^ 

Millvillo, Floridn: 

Villedixmnde thanks for your tele,-ram have at last re 
em “ ,! ifivint- us full power negotiate settlement 
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stop Have cabled to Paris however asking for establish¬ 
ment of credit covering balance money dm* which hope re¬ 
ceive by Saturday or money will then take matter up with 
vou fullv bv telegram. 

FFKXFSS, WITHY A CO., LTD. 

IK 1 LC. 

Charm* to Furness, Withv A Co., Ltd. 


*J 1S 


K\ii uu t A41 


American Lumber Company, Millville, Fla. 


May 30, 1010. 


1 Vrsonal A ( onlidential. 


M r. ('minors, 

Furness, Withy A’ ( ’ompany, 

Furnrss 1 louse, 

Whitehall Street, 

Xew York (’it v. 

I >k \f: M i:. CnN nous : 

('apt. \ erwee has just read me a letter which In* received 

from an old friend of his, who was shore t'aptain for the 

Fleet owned by the buyers of “Yille tie I)ixmude." In this 

h*tter, his frieml tells him that the ('ompany is in rallier bad 

financial shape, and warns him to look out for himself, and 

be careful not to make himself liable for anv monev. 

• • 

Ineideiilally■, Yerwee owes, he tel!> me, over $20,000.00, 
exclusive ol what lit* owes Us. for supplies, stores, etc., pill* 
chased for t In* vessel. 

I cannot say that is a meat surprise to me, for 1 have 
suspicioned it, but I simply tell yon for your own informa 
tion and benetit. 

(If course, 1 do not know anvthinir about the aeeuraev of 

• • 

this information, and onlv pass it alomr in the wav it was 

• • • 

id von me. 

('ordially yours, 

(Sml.) 


WILLIAM L. WILSOX. 
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Fxiiiiut A 42 


II tstrrit l niou Tcfcr/raiit. 

Panama City Flo. 1. 

., Jun. 1, I \ M. 6:57. 

i omior, 

Furness, Withy and (’<>., Xow York, X. Y. : 

N'illc do I>ixiiiu«l.. ('apt very much embar-assed for lack 

01 s " 1 lk ' K,, ‘ t meet daily kills let alone to pay f or 

supplies and stores already delivered Stop We are ad¬ 
vancing daily expense money Imt cannot do it indefinitely 
( annot some immediate relief he provided/ 

(iFLF SillPBUILDIXCJ CO 
WILSOX. 


i/20 


Fxiiiiut A4.‘>. 

( <>/>)! nj 7 rlrffrani Sent, 


•June 4th, 1019. 


Wilson, 

Calf Shipbuilding (V>., 

Milleville, Florida : 

Have received cable from Haris regard in- remittanees 
i', 1 "' 1 ' 1 no, * * 111 * 0 dear and necessitates our again calilin- 
I rust however we will he in position hy Fridav commence 
proper negotiations Stop Are you coming Xortli Connor’ 

H( , FFUXHSS. WITHY & CO. LTD. ■ 

t'liar-e to Furness, Withy <k Co., Ltd. 


•)*>] 


Fxiiiiut A44. 

II t'slrl'ii I unnt / rlrf/rom. 


Millville Flo 4. 


1 HI!», Jun. 4. I’. \|. !L21. 


Furnish, Wiltry and Co., 

Xew York, X. Y.: 

I expect to he Xortli next week and can he X. Y. Thursday 
June Kill Stop Vessel completed since 21st and ready to 
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sail Stop Fan <ret c; 
ranean point nettim? 


iriro slaws from New York to Mediter- 
vossel seventy tiw thousand or bettor. 


WILSON, 

(IT’LF SHIP BLDfi. CO. 


*>•>•) 


Kxiiinrr A4.') 


Pates & Powers (’mist mot ion Company, Millvillo, Florida. 


•Iuni* 44 h, HMD. 

TIio Amor ioan 1 ninihor < ’onipanv, 

Millvillo, Florida. 

A t tout ion Mr. W. L. WiNon. 

< i K.NTLKM I N : 

In compliance with your request, wo aro handim** vou 
horowith statonionts ot* tonnage. and measurements of iho 
Villa do Dixntudo. 

Iho to rin * * I ^oadwoiiiht 1 on liaise ** oxprossos tin* uunihor 
ot tons, ot L’.iMn pounds ot earifo, stores, and hunkor fuel, 
that a vossol can transport. I In* torin i< applied to weight 
only, and nowr to volunn* or spaoo. It is tin* difference 
between tin* tons ot* water a vessel displaces Ht/lt t. and tin* 
tons ot walor tin* vessel displaces when submerged to tin* 
load wator lino. I ln* load water lino is tin* fmotionrd lino 
as established by tin* cla^sitication society, undor whoso 
rules the vessel is surveyed and olassod. The term “|)ead- 
weiuht tonnam* i- used interchangeably with tin* term 
“deadweight carrxiii" capacity”. 

-\ 11 <d °nr oaloulation haw heon based on oarol'ully made 
nioasuri'inonts. taken on iln* hoat, as it stood in tin* water, 
•Max — md 1 • M.t. At that turn* there wore, in tin* hoat, eon 
sidorahle stores, for w hit Ii a duo allowance should lu* made. 
Wo estimated that these stores wci"h about 4a tons. This 
matter, will haw to he settled between you and tin* buyers 
by agreement, as wo had no way <;t* determinin'; tin* exact 
amount ol stores on hoard, while they, no doubt, have a 
list of all materials they had on hoard at that date. From 
which list it will he easy to determine the exact weight of 
these materials. 


now A nn Sutherland, a. r. c., et al. 1C7 

have calculated tlie freeboard, from the established 
n,l, “ s 1 Ms , wt> intoi prot them, to he ,T lO'/g"; thus plac- 
—* ,lu ' lo: " 1 "’tiler line lit' 10':." above the keel. Our 

deadweight tonnage, therefore, is based ou the dif- 
deuce m weight of the seawater displaced hv the boat 
">«■ 1"'- !!>' W-/' above the keel, ami the weight of sea 
''ater displaced by the boat when submerged to a line 
- raw" rom a point 11' above the keel at the bow, and a 
po t 11 b above the keel at the stern, plus 45 tons, of 
—40 pounds, which we allowed for stores. 

Should the surveyors of the Mm-,..... . • 

T" i 7 , "° n ' '"'lculated, you can arrive 

•it the correct deadweight tonnage by subtracting from, or 

adding to the amount we figured, 17.037 tons per inch of 

,hl . .•''’'•.'board as we have established it 

the iw 1 ' 1 ' ... '•>' 1 biretiu. That is. should' 

. lot can assign a greater freeboard, then von subtract 

!• i,SS '-" ;l low « ,r f''<“cboard, then add to. LMit 

water hue. May 7<>H> with stores on board- 


Forward .. 

\ff - 11-0 

Freeboard assignment, our calculations . Tll)i " 

Load water line W 

nisplaeement per inch at load water line 17 037 tons 
101,11 • tonnage troni measured linJit 

wator Inn* to freeboard lint* as floured 1 7<;o o L > - 
»ilo\vnnc*o tor stores on hoard when 
li.ijit water line was measured 45 0,, 

Total Deadweight tonnage 1 < s]4 po 

A\e are also liandini*- you herewith various ealeulations 
ns to cubical contents of the vessel, as follows: 

1 otal volume under the main deck. 

imt inelndinic three hatches.. 114,411 7,7 cubic feet 
J<»tal volume, three hatches ,yj1 7 

1 otal volume, main deck structures 1S,4()4 0 ** 

I otal volume, miner deck structures 7>71 4 .. << 

I otal volume, enclosed space 

( ‘ 1,lir( * ,)0id .133,908 07 

10—4079a 


• » 4 


‘ * 4 4 


133,1)08 37 




1G8 


rr i:\kss, withy a company, ys. 


004 

Total volume aft • n-ine room bulk¬ 
head . 

Total volume, in chain locker 
'Total volume, fresh water tank.. 
Total volume, deck structures, 
crews quarters, etc 

Total volume to deduct to 
find ear-o space . . 

Net car-o space 


14,i:>l .To cilhic feet 
1.7)7)9 GO 


*7S 44 


1H.977) 40 ‘ * 


i i 


::7).7)07) to 
9s,:u:; 4s 


Unpin- that tins information will -ivo you all the futures 
von ilesire, we remain, 

Vours t mlv 

AMKKM'AX IdMI5KK OLMFAXY. 

MAT MS AND LMMJFRS (’(IXSTIUT TIOX 

(’().. At,is. 

(Si- j K. L. Loss, 

S itftri iiffi nth nl. 

BUL. 


2J7) 


Kxiiiiut A40. 

( o ,nf nl 7 t h tfnnn St ut. 


dune 7)tli, 1919. 

Wilson, 

<Jnlf Shipbuilding ( 

Millville, Florida: 

W ill be pleased to see you here June twelfth hope hv that 
lime we will he in readiness to complete negotiations “Ville 
Dixmue" have cable from Faris statin-* that they are ar- 
ran-in-* frei-ht for vessel tlieir side. 

FFKXFSS. WITI1Y vV TO. LTD. 

IK 1 L(\ 

('harm* to Furness, W ithy & (’o.. 


Ltd. 
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-- (t Fxhibit A47. 

Bureau Veritas, 17 State Street, Xew York. 

v ~. n . , June 6th, 1919. 

Aux. \ llle do Dixmnde of Antwerp, Belgium: 

( rrhfirafc of Freeboard. 

I liis is to cert it y that having been requested, the un- 
<«isi«*ncd, a <luI\ authorized Representative, to this So- 
(< y/ty has assigned the following tentative freeboard, to the 
above named vessel, in aeeordauee with the Rules of the 
Bureau Veritas: 


SVh' 

8!V 


V IP v 

t' 


s " ,nn "' r 1,42.-, M M 4' 

1.42:, M M 4' S'/s" 

Uniter No Atlantic. 1,500 M M y ip s " 

l-V, ‘ sl1 . 1,:!20 M M. 4' 4" S 

From top of wooden deck ;il ship's side. 

Delivered at Xew York, this Sixth day of dune. Xine- 
teen Hundred Nineteen. 

— i Kxiiiiut A4S. 

Bureau Veritas, Xew Orleans La. 


June 6th, 1010. 

Sell. “\ ille di I)ixmude. M 

Oulf Shipbldg. Co., 

Millville, Fla. 

(i KXTLKM K.V : 

Kudosed find Hull and Machinery ( Vrtificates for Class!- 
heat ion on the above* Schooner. 

I also enclose you hills covering the amount of fees and 
expenses aeconnt of Classification. 

Trusting everything will he found in order. 

^ ours very truly, 

A. K. WILSOX. 

AEW/I. 
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• >o^ 


Kxiiimr A40. 


Mmvau Veritas. 

I ntornat ional Register lur tile Classification of Vessels. 

Received from Auxiliary Sehr. “Ville Di Dixmude" tin* 
sum of Six Hundred and Ninety, ($<;07>.0<>) Dollars for 
entering, classing, registering and surveying tin* Auxiliary 

(i 

Selii. \ die Di Dixmude Its.) tens Llizahcth (ompanv 
owner. , Master. 

dune, the (itI). 1 DI!>. 


(Hull 

( ert itieate and -j Maeliincry 
Registering 1 ( Boilers . . 


isa 


| Hull 

.. | Maeliinery 
( Boilers 


F 


res 


^ Machinery 
( Boilers 


j 11 nil 

Days of Ahseiice*] Machinery 

Boilers 

1 duplicate 
Load Line 
Traveling expenses 


$100.00 For the Admini 
17).00 stratum: 


27>i).()() 
1 7)1».(H l 


1 si l.lll I 


Survevor 


St»D.)J HI 
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Kxiiimr A do. 


Bureau Veritas. 

International Register for the t lassilieation of Vessels. 

Received from Schooner, “Ville Do Dixmude" the sum of 
Xmet\ h ix e, (Sdo.(Mi) Dollars tor entering, classing, regis¬ 
tering and surveving tin* Schooner “Ville Di Dixmude," 
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Master. 

f Hull 

t ei t ilieate and -{Machinery 
Kegistering | Boilers 


•anpany owner, 


•lime |||(. :»th, 

I lie Adinini 
st ration: 


Vi si 


<a 


Fees 


[iinii 

' Machinery 
Boilers 


(Hull 

{Machinery 
( Boilers 


Surveyor 


(Hull 

11 a\ s ol Absence] Machinery 

| Boilers 

Duplicate 

Load Line cV: Freeboard.. 
Traveling expenses 


Js 7.*>.()() 


L’n.oo 


# >:>.()() 


‘JdO 


lv\ 111 hit A ol. 

II (stern t niou Mrtfnun. 

... . Millville, Ha., .June 11 (h, 

»>. 1 j . \\ iIson, 

Bellevieu Stratford, 

Fhiladelpliia, Da., A 
AN . L. NVilson, 

e <> A. ronnor, Furniss, Withy Co., 

Furniss House—White Hall St., 

X(*w York Citv: 

Vvnvee and I ajrree on Xinety-lliree Thousand Hour Hun- 
dred orty-tour cubic feet in “ Dixmude" Stop This df*- 
yide,| hy forty makes deadweight Two Thousand Three 
Hundred I Inrly-six tons Stop “ Dixmude" niatters O. |\. 

• top ■ "<’ At lanta I In:rsdav, win 1 me I lien 1 von r and Con- 
nors' decision. 

T YI, K R - A M K h’ IC A X LT’MBKR CO. 


S. 
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Exhibit A52. 

W estern I n inn Tvleqrmn, 


l‘H‘>, ♦lull. 11, A. M. 11 :;*)!. 


Panama < ’it v Flo P25A 11 


Furness, Wit liv ami ('o., 

Whitehall St., New York, X. Y.: 

Your message well leccived Stop I estimate Dixinmle 
IKJ440 cubic feet Stop (’an I simi hills for it will save time 
Stop My register is in Pensacola. 

YEWW FK. 


p M 


Exhibit A53. 


(’n/Hfnf I'rh (Irani Sent. 

June lltli, 1!>1!>. 

Captain Yorwee, 

Tin* Fines (’lnb, 

I’iinaiii.'i (’ity, Florida : 

Referring vuiir telegram if you satisfied cubic feet and 
presume you have had same «Inly* verified l>y Veritas or 
ether responsible party Have no objection your si^ninu; 
for same. 

FEWNESS, WITHY <’<>., LTD. 

IIC EC. 

Charge to Furness, Withv & Co., Ltd. 
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Exhibit A54. 


Panama Oitv, Flda.. 22d of dune, 1P1P. 


To 11. (’onnor, Esq., 

(ieneral Agent Furness, Withy and Co., 

New York. 

Dear Sir: 

1 be" to confirm today’s telegram. “Am requested by 
owners irive full information Evans Dunlop London. St<»]> 


HOWARD SUTHERLAND, A. 1\ <?., ET AL 
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Last account of stores to he signed is Menge Xcw Orleans. 

Stop Kindly let me know particulars of settlement with 
builders. ” 

1 have cabled all the information asked for, although up 

tdl the present builders and I don't agree on the dead¬ 
weight. 

As wired I have signed the balance due to McKenzie 
Oerting and Co. of Pensacola. All what is to be signed 
now is the bill of Menge of Xew Orleans ($2000 about) and 
the account of the (Sulf Shipbuilding <\>. Latter has paid 
the tuel od, the daily stores for feeding crew, also Fair¬ 
banks Morse account of spare “ear for motors. 

After long arguments with Mister Wilson wo have agreed 
to pay each half of the amount. Rureau Veritas, in this 
country, is unable to give us the list of gear for motor 
schooners required by rules. 

Ship is ready to sail, though builders have not equipped 
ship as she should have been few items should he aboard 
hut I am tired to discuss. Mister Wilson is a gentleman 
but he doesn't know port from starboard. 

The long lay of the ship in this bad water has had for 
result to dirty her bottom considerably—and I should 
strongly advise todrydoek her if possible. 

Mistci V ilson has told me ot the* agreement 
-•>4 reached. As far as I can understand owners have 
paid up till /.now $237),000. plus $120,000 agreed upon 
makes $3 .m, 000. In sub.stmeting roughly $37),000. for extra 
costs and change of motors—it remains $320,000. dollars 
lor cost ot building which divided hv cost per ton gives as 
deadweight 2100 tons which I think is more or less accurate, 
but Mister Wilson never spoke about the demurrage due— 
and to which 1 am sure owners are perfectly entitled to. 
Mister Wilson doesn't want to lose money on the job, but 
what about the owners waiting for the last six months for 
the ship. And I can guarantee that several tine charters 
could be had tor the Dixmude had she been ready. Keallv 

I think that $300,00(1 j S splendid monev for the ship_the 

hull is splendid, but the rigging is weak and I have to have 
same overhauled by crew and 1 can assure vou that it took 
some gear to replace all things unfit for service 




174 


FULNESS, WIT1IY 


COMPANY, LTD., VS. 


However I 11 1 m* li'linl to leave this (iod forsaken Fountrv 
Trusting to hear from you, I wish to remain, 

Yours most trule, 

(S-d.) ‘ A..!. YHKWHH. 




Kxiii hit Add. 

II rstmi I imm I rh (/nun. 


Idanama < ’it v Flo 22. 


.hill. 22 , F. M. !):tn 


Furness, Withy, 

Whitehall St., New York, X. Y.: 

Am «1 1lestioueil hy owners uive full information Fvans 
Dunlop London Slop Last account stores to he signed is 
Menire New Orleans Stop Kindly let me know particulars 
of settlement with huihlers. 

YHKWFH. 




Fxmr.rr Add. 

( i>/i <>) Trlrfinjtti Si nt, 


William L. Wilson, 

tilth Ship I> 11 iIdiin** t ’ompanv, 
Millville, Florida: 


dune Id’lrd, 1 HID. 


\ ille Dixmude telegraph immediately date vessel rcadv 
load Stop Also exact deadweight agreed upon Stop 
Sorry delay hut evidently Fifty Thousand Dollars none 
astray Hope have same lined up very soon. 


TIC \A\ 

t’hariie to Furness, Withv & (’o.. Ltd. 


FFWXFSS. 


HOWARD SUTHERLAND, A. P. (\, KT a I.. J 7 ; 

~' >l Kxiubit A57. 

II e stent l it nut 7 clcf/ram. 

Panama City Flo 23. Jim. 24, 

I* unless, WitJiy ami (’o., 

Hi mess House, Whitehall St., Xew York, \. V. ; 

Vide .1.* Dixmude vessel is now and has I,eon ,’va.lv to 

' * - lst S, "P Deadweight based upon euhie 

u;«s,m.„K.„t agreed .. two thousand three hum", 

t -n-.y seven tons Stop Please inforn.vers tin we d 

s,st upon immediate settlement. 

(iVl.V SJIHMJLDH. (’(). 

“ ,,s Hxjihut A5s. 

H (‘stern t itmii Tel( firant. 

i> • U1P, *1 un. 24, I* M 5 . 1 *, 

I anama Fity Flo I55F 24. ‘ ' 

Furness, Withv, 

Whitehall St., Xew York, X. V. : 

Sln'p eharlered to load here hut Wilson refuses to allow 
s lip to loud More full payment hy owners Stop | 

iCl,"| ,, sr/T r , .| ,M,n i,S ,l,N " l ' V " i - 1 " a * ,s °Ititt*lv over 
' • , Sl ,p 1 P 1,11 1 'adders unable to give dead- 

" (, ^Iil t,s S ^ 1, P not measured hy them. 

.)•><, ,, VFinVFF. 

Ivxiiiiut A5P. 

( n l ,, l "/ Ti tef/nun Herrin ft. 

hVeeived June 25, IfMP, 2 I*. M 

l-’imi.-ss, Wiihv, . .. .. ... 

Xew York, X. Y.: 

Amount due Meni*e about 2500 dollars \ .. 

M .1 . ,o have competent man to have ship measured Sion 
Builders unable to give me correct deadweight. 

HC. IIS. HUH. \ RHA\ KK. 


17G 


i'l'KNKSS, WITHY A COMPANY, LTD., VS. 
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Exhibit AGO. 

( n)Hf nj / t h ffram Snit. 


Captain WrwtH 1 , 

The Pinos (’Ini), 

Panama < ’it v, Florida : 


dune 2bth, 1010. 


\ our toleirram received l ndcrstood from W ilson mat 

tor of deadweight air reed with von namelv twentv tliroo 

• • • 

hundred thirty seven Stop You hcinir on the spot and not 
hearinir from you naturally presumed the deadweight ae 
eordanee with your ideas Stop Better arrange with Wil¬ 
son employ some outside person suir.irest through Merrit 
Pensacola teleuraphimr w hat you arc doinir Stop Reirard- 
inir loading will eommunieate with Wilson later in dav. 

FURNESS, WITHY A <’<>., LTD. 

Ill* \ A \ 

(’harife to Furness, Withy A (\>„ Ltd. 

241 Fxhibi r AG1. 


( n/iifnf Trh‘(}r<nn Sritf. 

dune 2ath, 10PO. 

William L. Wilson, 

(Inlf Shipbuilding (’o., 

Millville, Florida: 

Have now in hand neeessarv funds settle accounts pav- 

incuts Yilh* Dixnmde hut understand from Vcrwoe question 

deadweight still undecided Stop Agreement made with 

vou is on basis twentv three tliirtv seven tons which Yerwec 
• • • 

states in excess Stop Fuderstand Ycrwcc havinir com 
petent outside man measure ship which we are in accord 
Stop As soon as deadweight agreed upon will settle 
promptly Meantime trust you will al*ran.ire vessel proceed 
loading Stop \ erwee telegraphs crew desire he paid oil 
Require two thousand dollars this in order. 

FURNESS, WITHY & Ft)., LTD. 

1IC L(\ 

(’liarsre to Furness. Witliv & (’o.. Ltd. 
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HOWARD SUTHERLAND, A. P. C., ET AL. 


1242 


Kx dibit A 62. 


I (’ity, Flda., 26th ot* Juno, l!fl<). 


To 11. ('oimor, Ks(j., 

< ieneral Atfont Furness, Withy mid Fo., 

Xow York. 

Dear Sir: 

1 am under the impression that Mister Wilson and I will 
never am-ee first as to the deadweight rorrrrlli, -iven and 
seeon.l on the fnIfil-nient of elanses of eontraet which runs: 

"Slop to lie fitted for Transatlantic trade and she will 
, ,nll - v epnipped and ready lor sea. I p till the present, 
n ioult h I have agreed on tin* cubic capacity ‘>2,440 cubic 
leet I don t follow Mister Wilson when he divides that hv 
40 and finds tons deadweight. I am hound to sav, that 

*'*••• freeboard iriven by - Veritas” Dixnmde will never 
carry 2,100 lx. 

I laid yesterday a ..he account they are coin- 

lo suhinil and to which I strongly object for they cluing 
lot amphxkei lor extra lockers in cn—inc room and berths 
I hen lor a bulkhead in I'orebweendeek, then for lining ot 
e iairloeker, extra scupper holes, even connectinjr a hand 

hie pump which is absolutely compulsory by law_Hut, how 

ls " 1 loss!bh* to charsfc for all those items- I must have 
lockers and storeroom to put all my spare -ear (titled for 
I ransatlantic trade) J scupper holes in a ship like that was 
MUite too insnllieient. in one word Mister Wilson thinks T 
am -om- to si-n. Hut, I have wired Captain Trisible of 
Mobile, licensed and sworn measurer to come here on Tues- 
<lny. Mister Wilson doesn't know nothin-- of a ship, or 
shipping mattcis. 

> Although director of the new concern he didn’t 

2h. allow the ship to he loaded pretexting that the ship 
'wish 1 paid tor. However, I showed him that he was 
wronir and I hope ship will start to load as soon as I am in 
berth—for I paid my crew off yesterday, after a lot of 
trouble—and the harbor master is out of town. 

lo tell you the truth, 1 am not overjoyed at that freight 
expenses will he here about $1.80 a thousand feet for stove- 
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doling, i don t know up till /.now who is going to solid me 
the charter party as Keans Dunlop didn’t cable me much. 
1 have told the shippers that I had to take, by owners’ or¬ 
ders, lo,ooo gallons of crude oil in barrels on deck, 1,200 
gallons of lubricating oil in tanks, and 7> tx gasoline in tanks. 
By the long stay in this bad tiulf water ship’s bottom is 

alreadv <1 i i*t y. 

• • 

As wired Menge’s account will be about $2,100. 1*11 re¬ 

port anything of interest. 

Trusting to hear from you, I beg to remain 
Yours truly, 

(Ngd.) A. .1. YKRWKK. 

244 Kx m m r A0.4. 

Pensacola Maritime (’orporation, Pensacola, Fla. 


tiulf Shipbuilding < ’o., 
Millville, Fla. 


dune 27. 101!). 


Attention Mr. \\. L. W ilson, President. 


Yille d«* Dixmude.” 


( I KN TEEM EX : 


W e are today in receipt of your letter of the 2oth and note 
with interest all you tell us. 

W e imagine that the captain ’> opinion has been influenced 
by the steYedore or agent of the charterers, who desire to 
load the boat with pitch pine. Xow while sin* maY not carry 
pitch pine oYer 2,<MM> tons, this does not mean that that is 
her deadweight cargo capacity, and furthermore, with some 
captains who would he willing to load the ycssoI much 
deeper than Captain Yerwee. slu* might carry cycii 2,400 
tons of pitch pine. 

As, of course, you know, without any agreement upon 
load, line stated in tin* contract, it is not an easy matter to 
always determim* exactly what is a Yessel’s deadweight 
cargo capacity. This will depend entirely upon what yoy- 
age she is making, what cargo she is to carry and the will¬ 
ingness of the captain to load her allowing small freeboard. 

If the buyers stand to their agreement admitting 2,440 
tons, according to our account, after adding $40,000 for 
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farfror rngines it would make the total purchase price $374- 
i»m ''Inch is to he deducted the payments already 

ma.lc you air-resatin- *22:>,<)<)<). This would leave a Ini 
ance still due you of *149,Olio. d Ual ‘ 

y ° U ,,k,ase k ‘< Us if this agrees with your ac- 

As !■«,,i a «| w |, we are writing Mr. T. J. Collin of 
- « w Otleans, asking him if he can still represent 
on, it \ou should have an arhitration. We will let 
,'ou hear Iron, us again as soon as we get his reply 
^ ours truly, 1 * * 

l’KXSAt'()h.\ MARI TIMK COR- 
I’ORATION', 

l! -' W.M. II. K-XOWI.KS, /W,/,,,/. 


hk; 


Hxhiimt Al>4. 


II f Hint! / 

I’smnniaeity Flo ,Juik* lVJ. 

•, Jmi. '27 \ \I <i -j.*’ 

Furness, Withy ami Co., * A > ' 

Whitehall St., \Vw York \ v • 

^ ille<li*<lixniii<l<* vour tele*.-,.. m , v 4 ,........ „ , 

. • 1 * * 1111 \ < ■ i \ w t *( * mat Li iKKiivn 

rrr. ,r ,th " - Ty,,,r *«•>. <w 

; yn ss haii price ..I upon I,etwee,, Wilson an,I Con- 

-.Hhonsand dollars which is owed in addi'io„ stop \ W 

tad provides right to sell vessel after ten davs notice to 

<’ ven uni ,,; ' yS " ,, ' Tllis will he 

-mil unless we hear lavoral.lv from you. 

<il I.F SllllMH'll.1)1X0 CO. 

•>47 m 

“ Kxiiuar At;.). 

"/ Trlrfjnnn St iff, 

William L. Wilson. Aune 27,h,1919. 

Oulf Shipbuilding ( 

Millville. Florida:’ 

Vour telegram received stop Have telegraphed Verwee 
-nding tonnage please have him telegraph us confirming 


rrnxKss, witiiv a comi’anv, i.m, vs. 


ISO 

arrangement you state he made with Tyler stop We are 
ready complete negotiations subject to this deadweight 
matter being adjusted. 

FCRXKSS, WITIIV .V CO., LTD. 

IK 1 LC. 

Charge to Furness, Witiiv A’ Co., Ltd. 


248 Lxiimut AGO. 

(’••/HI nf 7 rh ftniin Sr it/. 

June 27th, 1010. 

('aptain Verwec, 

The 1 Giles (’lub, 

Panama ( ity, !• lorida : 

Have received telegram from Wilson stating you made 

positive agreement with Tyler regarding tonnage and that 

Wilson will not accept h s> than price agreed upon with us 

stop This price based on tonnage twenty-three hundred 

thirty-seven tons deadweight stop Wilson also states has 

advanced you approximately fifteen thousand dollars please 

confirm and advise whether Wilson will absorb part of this 

amount stop Telegraph immediately what class vessel has 

been granted stop Havt you commenced loading if so what 

is vour destination what are vmi loading and when do von 
• • % 

expect complete loading. 

FFHXKSS. WITIIV cV: CO., LTD. 

IIC LC. 

Charge to Furness, Witiiv & Co., Ltd. 


24!» 


Fximur AG7 


J!Y>7m/ l ninn Trh r/niw. 

Fanamaeity Flo !>l!b\ 28. 

IMP, .Tun. 28, A. M. 11:27. 

Furness, Withy and (\>., 

Whitehall St., Xew Vork. X. V.: 

Wilson knows perfectly well that Tyler and I agreed on 
cubic capacity cubic foot and never on tonnage stop Ad¬ 
vance* for oil and other items about £10,000 stop About 
£4,000 claimed by builders to which I object stop Loading 
timber will start Monday fifteen lay days open charter 


HOWARD StTIlERI.AXD, A. I'. (’., ET Au 1S1 

Queenstown or Falmouth lor orders slop Will wire hter 
elass granted. lL1 

•>.- )0 „ VERWKB. 

Exhibit AOS. 

Jl (■-'/( / // i iiit/H T deg ram. 

Furness, Withy Co., MiUVilk ‘’ FI "-’ Ju,,c 28th ’ 191y - 
Furness House, 

Whitehall St., 

X<‘\v York (’it v: 

'7" 1 i'l’ler interview with Wilson I advise 

• °" t0 1 settle as agreed on in N'ew York stop Amount id 
\anced by builders will be sent later in day. 

, VKinVKK. 

Kxiimrr A08A. 

II cstrru I nmn / ef rtf i<i in. 

Fnnamaeity Flo. loj Np. Js. 

Furness, Withy Co.. ./un. 2S. I*. M. 

Furness House, Whitehall St., Xew York. X. Y.: 

Vour tele-ram after interview with Wilson I advise von 

latest .... 

VKRWKK. 

Exhibit AM. 

Wrstrru I 'ninn. Tvlrijram . 

I uiuunn (’ity, Fla. June 2S, 1‘MJ. 
Furness Withy & Co. Jne., 

k urness House, Whitehall Street 
Xew York City: 

«Xp'“,Cr sis 

WILS()X-(i|'LF SHII'm iLDIXd Co. 

Fa id. (Ch- Aect.) 

I'honed in Abt. 11 :()() .\ \i 


KO 


I n:\ISS, WIT If V A COMPANY, I.TU., VS. 


-<)■ * 


Fxhiiut A7o. 

(lull* Shipbuilding (’ompany. Millville. Florida. 


June listli, 1!> 1 !>. 

Mr. A. ( uniior, 

Kimiess. W’iiliv iV (’o.. Inc., 

Furness House, Whitehall St., 

New York < ’it v. 

• 0 

Dkai: Mi;, (’iixnow: 

\<>ur telegram has been received. When I was in New 
York to settle this matter with von, (’apt. Yerwee was 
measurm." his vessel. Alter lie had measured the vessel, 
he came to our Mr. Tyler, and informed him that then* 
were Ob,440 cubic feet caruo capacity under deck, which we 

understood, ('apt. Yerw.•oncurriim, would show, when 

divided by 4<i, the number of tons of carn'o eapaeity. Hascd 
on this, and in tin* presence of (’apt. Yerwee. Mr. Tyler 
dictated a telegram to me which was the basis of our settle¬ 
ment. 

It appears that later (’apt. \ erwee not some idea into 
his head that thU was not the correct wav to t’mure earrv- 
inn capacity. Just what way lie favors now, I do not 
know, nor what he claims the tonnane to be. 

It makes no particular difference however, to us. for 
even should he future tin* tonnane ;,s h»w as *J,()U(), we can 
still .justify an additional charge to the buyer of this ves¬ 
sel of $11*0,000.0(1, which was tin* amount agreed upon be¬ 
tween you and me. 

In other words, Mr. (onnor, we are seriously provoked 
at this action of (’apt. Yerwee, and are not inclined to fool 
with it much longer. In order to come out whole on the 
situation without any profit, we must have $11*0.000.00. 
The fact that Yerwee has taken possession of the vessel, 
has secured lielnian lb*ni>t ry. elaiminn to represent 
L ) d4 tin* owner their crew has been hired, and his vessel 
has been chartered and is about ready to load, we 
are advised that tin* buyer is practically estopped from 
raising technical points—such as riuht to cancel, demur¬ 
rage, etc. 

We have been as generous to these buyers as we pos¬ 
sibly could, by having placed aboard thousands of dollars 


no\\ATU> SUTHERLAND, A. P. C., ET AL. 18 ,^ 

'vorili of work ami material more than was called for bv 

."e have afforded the Captain everv on- 
|*oitui"l.v possible tor savin- money and expediting loall- 

V.. 1 ' 11 ' 1 "" h ;.'* "» 'ward the Boat since Mav 

■ * \ 1 ‘ l,nv ‘* a,so advanced the Captain to pay his Crew, 
« l (1 hl,, N an iiniount approximating $15,000.00 We think 
we have -one far enon-h, and as il is necessarv foi¬ 
ls to wind tins whole thin- up soon, we cannot delav much 
lonnei. I know that you will a-roe that we have been verv 
reasonahle, and I nr.-e ami he- of you to make immediate 
settlement in order to avoid trouble and expense for all 

OI US. 1 ‘ l “ 

Very trulv vours. 


President. 
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Exhibit A71. 

( <>i>i/ of Tele (from Received. 


R(‘C(*iv(‘<l June :?0, 1<)1<) <);()() \ \| 


Panama Citv, Fla. 


\-erwee wires you to settle Stop Please mail check to 
ns sendin- with it proper Bill of Sale and other papers 

lor our signature. 

WILLIAM L. WILSON’. 

IIC. Illltl. 


•.'.it; 


Kxiiibit A 72. 

II estern l it ton Telegram. 


Millville Flo 2. 

... ..... , 1919 Jnl. 2 PM 5 21. 

1- unless \\ it by Co. 

Furness House, Whitehall St., Xcw York X.Y.: 

Please send papers and money throu-h First Xatl Bank 
I anama City, Wilson, Gulf Shipbld- Co. 


11—4079a 
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FURNESS, WITHY & COMPANY, LTD., VS. 


Kx iii hit A73 

11 V.s7 cru I'nion Ttle gram. 


1919, Jul. 6, A. M. 10:29. 


Panama Fitv Fla dulv .V(». 


Funner, 

Furness, Withy ami Fo., 

White Hall St., Xew York, X. Y. : 

Yille d//e -ixnmde lias money been forwarded. 

(iFLF SHIP BLDG (*0. 


27),S 


Fx in hit A 74. 


( oftii nf Telegram Scut. 

Julv 7th, 1919. 

William L. Wilson, 

Gulf Ship I»uil(linir (V, 

Millville, Florida: 

Yille Pixmmle will remit hundred twenty thousand dol¬ 
lars as agreed to yon tomorrow duly eighth Stop When do 
you expert vessel will be ready to sail Stop Would like 
to hear from you full amount if any of further expenditure 
or will the amount we remit you tomorrow cover evervthin* r . 

FFRXFSS, WITHY & F<>., LTD."’ 

IIF LF. 

Fharire to Furness. Withv A Fo. Ltd. 


27)9 


Hx m hit A77). 

Furness, Withv cV (*o„ Ltd. 


Gulf Ship Building Fompanv, 
Millville, Florida. 


July 9th, 


Attention of Mr. William L. Wilson. 


(iKNTl.KMKN : 


“Yille tie Dixmude." 


We confirm various telegrams exchanged and now heir 
to advise that we have sent our Fheck for $120,000, at vour 


HOWARD SUTHERLAND, A. P. C., ET AL. 


i sr> 

request, to the First National Bank, Panama City, Florida, 
this payment in full settlement of cost of building and 
equipping the above vessel as per contract. 

Kindiv see that we are furnished, in exchange for our 
check, proper bill of sale and builder's certificate. 

We enclose herewith copy of letter we have addressed to 
the First National Bank. 

We understand that there is an amount still due you of 
#9,8(59.00, and we have cabled Paris to remit us this amount. 
We will immediately remit you same upon receipt. 

As regards #.">00 additional which Captain Verwee re¬ 
quires, we are telegraphing authorizing you to pay same. 

Without further for the present, and awaiting your fur¬ 
ther advices, we are, 

Yours faithfully, 

FURNESS WITHY & CO., LTD. 

1IC/LC. 

Enel. 
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Furness Withy Co., Ltd. 


Julv 9th, - ( J—. 

First National Bank, 

Panama ('it v, Florida. 

(iKNTLKMKN : 

At the request of Mr. William L. Wilson, of the (Julf 
Ship Building (to send balance* of money din* his Com¬ 
pany for building of the Motor Schooner “Yille de Dix- 
mude," we now take pleasure in enclosing our check for 
#120,000, this amount in full settlement of the cost of build¬ 
ing and equipping the above vessel as per contract. 

It will be necessary for us to receive from the (Julf Ship 
Building Co. proper documents covering tin* sale of this 
vessel, together with builder's certificate, which we would 
thank von to obtain and send to us. 

We are sending copy of this letter to tin* (Julf Ship 
Building Co. 
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We would also Ik* pleased if von will send us receipt in 
duplicate covering tin* above payment. 

Yours faitlifullv, 

VY RXFSS WITHY & CO., LTD. 

IIC/LC. 

Fuel. 


1201 


Kxiiiiut A 77. 

( '"/>/( o f ( dltlr Sr lit. 


Societe Elisabeth, 

i Hue des Italiens, 
Paris : 


Julv 10th, 1 DID. 


\ illdixnmde expect commence loading duly fourteenth 
hope sail August first stop total amount claimed by builders 
three 1 seventy nim* thousand seven hundred dollars have 
completed settlement of cost ot vessel for three* fortv live* 
thousand dollars saving you thirty four thousand seven 
hundred dollars stop \ erwee advises owes builders ten 
thousand dollars cover: ills' fuel oil other stores also twenty 
three hundred dollars another party for stores stop please 
cable remittance twelve thousand dollars in order we can 
settle these hills stop builders have made* substantial settle¬ 
ment with Yerwee for extra equipment over and above con¬ 
tract. 

FCRXESS. 

I o Societe Llisabeth, < Rue des Italiens, Paris. 

From Furness, Withy Co.. Ltd., d4 Whitehall St., X. Y. 
City. 

HO/LC. IK 1 . 

Accts Dept, (’able Dept. Fib* Dept. 


HOWARD SUTHERLAND, A. P. C ., KT AI 
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(;l, 11 Shipbuilding (Company. 


Furness Withy & Co.;' 11 "'' 1 " 0 ’ FI ° ridM ’ J " ,y 15,1, > ,m 
I' unioss House, 

^ Jiite Hall St reel, 

Xow York (’it v. 

Hen teem ex : 

\\e are in receipt of your letter of July !)th notifying us 

M X on have sent cheek for *1-’0,0<>n to the First National 

• ik. juuiinn ( ity, aiul we un.lerstiiiul from the Hank tint 
the cheek has been received. 

W e wire,I you asking if Veritas (Vrtilicate would he satis- 

m >’ a r o1 ' tt " iUU ‘ r * «-ate as we were afraid 

i a ! W< ; to.send our Certificate . . Mas'.er 

aiianei who has leit here, hut we have Builders Cer- 

:t P, . OI,t ‘ rlv °"t ; "" 1 .. him and hill of sale 

s being drawn up hy our Lawyer here and will ..| ive red 

^ ours \*(»rv t rulv 

• i ' 

m’LFsmpBriLmxti compwv 
( s ««l ) ALFI1KD TYLKK, ‘ ■ 

^ A C('/v7r7/■//- 'I'it tisnrrr. 


■Jh:t 


IvMinai A70. 


’Hie First Xalional Bank. Banama Cilv. F| :l 


•Inly Id, 1')]!), 

Messrs. Furness, Withy & Companv. Ltd., 
r urness House. Whitehall St 
■Vew York Citv. 

Dear Sirs: 

We Im.- to acknowledge receipt of vours of the 9th inst 
c,,fio,, " ,t -.* “»»«... 
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Ww York, for $120,000.00, to Ik* delivered to the (Jult* Ship¬ 
building Co., in full settlement of the cost of building and 
equip-ing the motor schooner “Yille de Pixmude," as per 
contract. 

We note that you want us to procure builders certificate, 
bill of sale and veritas certificate upon delivery of the 
money. We also acknowledge receipt of your telegram of 
the loth inst. We have forwarded vour check for collection 
and will hold the funds until the above mentioned docu¬ 
ments are delivered to us. It will probably be several days 
before we can close this matter up for you, as Mr. William 
L. Wilson. President of the (Julf Shipbuilding Company, is 
in Cuba at the present time, and it will hi* necessary for 
him to sign the bill of sale. Immediately upon his return 
we will complete the matter and advise you. 

Yours trulv, 

(Sgd.) * A. A. PAYNE, 

r. P. cC Cash. 

A A P/M. 
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Exhibit A80. 


t*ult* Shipbuilding Company. 

Millville, Florida, July 25th, 1919. 

Furness Withv & Co., 

Furness House, 

Whitehall Street, 

New York Citv. 

(lEXTLEMEX : 

A\ ill vou be* good enough to send us immediatelv cancella- 
tion of the mortgage covering the “Yille De Dixmude” 
which was given in order to secure the advance pavments! 
Will you also send us the original bond executed bv the 
American Lumber Company? 

These papers will be necessary before we can finally re¬ 
lease the boat. 

Yours very trulv, 

(Sgd.) ' WILLIAM L. WILSON, 

President. 

WLW-S. 


HOW Alt I) SUTHERLAND, A. P. C., ET AL 
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Exhibit AS1. 

Ili(‘ First National Bank, Panama City, Fla. 

Furness, Withy & Co., Ltd., J " ly 2S ’ 191 °' 

Furness House, Wliitehall St., 

New York Citv. 

I)kah Sirs: 

.'. 0,l,s ,,f ,,K ‘ !,tl1 we have delivered the 

fj “ ;. • 0 ,0 tho 0,111 ^upbuilding Companv, in lieu of 

tin* following documents: 

Hill of Sale to the Sehooner “Ville de Dixmude"- 
Parks ^ <Vr,ifi '"" , ‘- ,)a ' , ‘ ,l Mav ! ’- signed by A. M. 

Bureau Veritas (Vrtilieat.- ('lassilieation, #41017- 

FJiZ m ^'-'-r S * <ll ' , ' <al ' °* ( 'bissification, heavy oil 

i ninnies, #1 th)i(); 

Loyls Resistor of Shipping Certitieate of Test of 

Anchor, #6774; 

#840s‘ S RCS ' SU ‘ r ° f Slli PI ,in ' ( 'ertiticato of test of Anchor, 
An eh or" iS;" °'' Sl,lm,i "« T -> <>f 

Chahir#30484; r< ' an .'* < Vrlifu>a<,> (,f T “«' «f 

American Bureau of Shipping Certificates of Test of 
Anchor, #20054; and #20056. 

Bureau Veritas Certificate of Chain, #165; 

Bureau \ entas Certificate of Free Board, dated June 6 
lain; ’ 

^American Bureau of Shipping Report on Castings, 

^American Bureau of Shipping Report on Castings, 

Me believe that the enclosed documents are all in 
proper order. The Gulf Shipbuilding Company 
~ ()() agrees to correct any of the documents that are not 
entirely satisfactory. 

Yours truly, 

A. A. PAYNE, 

V. P. (g Cash. 


190 


FURNESS, WITHY & COMPANY, LTD., VS. 


AAP/M. 

Registered Mail. 

P. S.—Receipts in duplicate for $120,000.0(1 enclosed. 
>7 Exhibit A82. 

Tvlvqram. 


Xew York, Aug. 12th, 1109. 

Xight Letter. Receiver! 13th, A. M. 

Tvler-St. Andrews Bav Lumber Co.: 

• • 

After conference with Furness Witliv, believe we are 
stuck for caulking —just unfortunate—my advice is not to 
give Yerwee present promised unless lu* will give us draft 
on Furness W’ithy for portion of caulking. Use your best 
judgment however. Stop Washington Wednesday—home 
Monda v. 

WILSON. 


2G8 


Exhibit A83. 


Aug. 30, 1919. 


♦Judge Francis B. Carter, 

Pensacola, Florida, 

Deab Jcdoe Carter : 

Your letter of August 28, regarding the matter of com¬ 
mission. 

It is true that at the time Wischer was trving to cancel we 
took the stand that his Agent by taking possession of the 
vessel, making payments and other acts as a Captain, had 
waived his right to cancel for non-deliverv. When, how- 
ever, l had conversation with his Agent in Xew York, the 
Agent did not accept this situation, but made the remark 
that “the old contract is cancelled and we will not make a 
new one.” 

Regarding the tonnage, 1 see that it will not be as easy 
to determine this as it would seem. Franklv, two of the 
people we had tigurod for us arrived at a total of a little 
over 1,900 tons, whereas Yerwee, the Captain, in figuring on 
his own hook, arrived at 2,300. We did not get paid strictly 
according to Yerwee *s figures, but thev were used as a basis 
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to start from and I do not know the situation regarding ton¬ 
nage. 


We received a wire from Capt. Yerwee yesterday similar 
to that received from Furness Withv the dav before, i. e. 
that they intended to hold us responsible for damage and 
delay to the vessel. We made a similar answer to Yerwee, 
denying all responsibility. Incidentally, the Fairbanks 
Morse people have replied that they are not responsible and 
pointed out to us that they had advised the use of certain 
couplings which we did not use. If this is the real 
200 reason for tin* engine trouble, we can in turn pass the 
buck to the Captain, because he did not want us to 
use these couplings, for if they had been used they would 
have taken up four feet more in the vessel. The couplings, 
however, are aboard and can be used by him whenever ho 
desires. 


Yours verv t rulv, 

President . 
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Sept. 10, 1010. 

.Judge Francis 1>. Carter, 

Pensacola, Florida. 

Dear Judge : 

I have yours of tin* Hth, regarding commissions. Some 

of these davs I am going to get a Lawver that will advise 

me the wav I want to bo advised. What do von think mv 
• • • 

(*hances an* ? 

Before settling this matter with Mr. Knowles, l would 
like a little further advice from you. First, what would 
you suggest as the method of arriving at the tonnage of tin* 
“Yilh* do I>ixinude, I believe her to be only about 2,000 
tons, although we used a larger tonnage in basing our figures 
when negotiating with Furness-Withy. Second, in case the 
owners are able to recover from us any damages, or loss of 
time due to the alleged had installation of engines, is any 
amount they may recover deductable from the purchase 
price of the vessel under the commission agreement. 
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I am very idad to Ik* of wliat service 1 can to Mr. Knowles, 
blit I must say 1 hate to pay out t*ood money to that Kng- 
lisli crowd. It seems, however, that I may have to do it. 
With kindest regards, I remain, 

(Wdiallv vours, 

I'resident. 



Iv\ 111 bit A85. 

( V>//// t : f ('aide Sent . 


Dee. Mid, 1919. 


Society Klizabetli, 
Paris: 


Vide Dixmude deadweight tixed by Builders Bureau 
Veritas agreed by Verwee stop referring one third outward 
t'reiirht this monev consumed hv Ycrwee have his statement 
sending: vou copv. 

FFKXESS. 

IK 1 . 

HlKi :IK. 
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From Societv Klizabetli, Dee. (i, 1919. 

To Furness,'X. V. 

( <>/>if i>t ( Hide Hern red. 

Keceived Dec. (>, 1 DID, (>..m D. M. 

Ville Dixmude we doubt about exactitude deadweight 
fixed by you under your responsibility let us know urgently 
how deadweight was tixed stop we have received your ac¬ 
counts we see not at our credit third of the freight collected 

vou wire to Societv Klizabetli. 

• • 

Copy to heads of all Depts. 


IIOWAHI) SUTHERLAND, A. P. C., ET AL. 
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Exhibit AST. 


American Lumber To. 

Meeting nf Trustees, Pensacola , February 23, 1921. 

At Pensacola, Florida. February 23rd, 1921, the trustees 
of the American Lumber Company met at the office of 
Blount & Blount & Carter, at 10:00 o’clock A. M. 

There were present: \V. A. Blount, E. IL Malone, B. K. 
Fisk, William L. Wilson and IL X. Randolph. 

On motion duly carried, W. A. Blount was elected Chair¬ 
man and as such presided in the meeting. W. L. Wilson was 
elected Secretary of the Board of Trustees. 

The meeting was held in pursuance of due and legal 
notice of which all tin* trustees received copy. 


Mr. W. L. Wilson also presented a final report of the 
operations of the American Lumber Company and 0/1 f 
Shipbuilding Company during the time lie was President 
of said companies. He read the report to those present. 
Upon motion duly made and carried, his report was ac¬ 
cepted, approved and ratified in all respects and made tho 
report of the Trustees as well as that of Mr. Wilson as 
former President. It was ordered spread on the minutes 
of this meeting and copy sent to the Alien Property Cus¬ 
todian in Washington. 


On motion duly made and carried the meeting adjourned. 

‘ (Signed) W. A. BLOUNT, 

Chairman. 

(Signed) WILLIAM L. WILSON, 

Secret a r i/. 

(Signed) E. Ii. MALONE. 

(Signed) BRENTON K. FISK. 

(Signed) II. N. RANDOLPH. 


FURNESS, WITHY & COMPANY, LTD., VS. 
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(Itepnrt nf Mr. II’. L. Wilson.) 


Panama City, Florida, January 22, 1921. 

Honorable Francis P. Garvin, 

Alien Property Custodian, 

Sixteenth & P Streets X. \\\, 

Washington, 1). C. 

Dear Sir: 

Xow that the a Hairs of the American Lumber Company, 
formerly (ierman-Aineriean Lumber Company, and the 
Gulf Shipbuilding Company are ended, I doom it proper 
to submit a general statement and report of the manage¬ 
ment of these companies by their oflieers and the board of 
directors since the same were seized and began to be oper¬ 
ated under the provisions of the “Trading with The 
Knemv” Act. 


The last Auditor’s report on the Gulf Shipbuilding Com¬ 
pany shows a loss of $.’!(>,d01.24 sustained by the company 
since the American Lumber Company acquired its stock. 
In the first place, this was bused on an estimate of $20,- 
lob.bl due the Federal Government for taxes. Subsequent 
rulings of the Treasury Department and a more complete 
investigation have reduced this amount to $10,9.*13.5(), con¬ 
sequently the report should be amended to show $27,000.]9 
instead of $.‘><>,.’>01.24 as the loss. In the second place, be¬ 
fore the Villi* De Dixmude was delivered to the parties 
who had contracted for its construction and purchase, the 
armistice was signed and tin* market for wooden ships 
disappeared almost altogether. Those parties immo- 
273 diately undertook to get out of their contract. For¬ 
tunately, about 30 r r of the contract price had al- 
readv been received from them. The fact that we held 
this money placed us in a very advantageous situation in 
spite of the fact that there was a great deal of danger of 
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their being able to avoid the contract if they had made :i 
light on it. The completion of the Ville De Dixmude had 
been greatlv delaved bv an unusual amount of rainy 
weather which made it impossible, during a very great 
part of the autumn of 1918, to bring timber out of the 
woods and to work on the boat itself; also, the Spanish in¬ 
fluenza epidemic swept over the St. Andrews Bay section 
about the same time and work was completely demoralized. 
On account of these facts, as above stated, the completion 
of the Ville De Dixmude was delayed. On the other hand, 
there was a fair probability that the purchasers had waived 
the right of cancellation on account of delay by making a 
payment on the purchase price after these dedays had oc¬ 
curred. All these subjects were discussed by me with 
Messrs. Blount Blount & Carter, as our attorneys, and 
after careful consideration, acting on their advice and the 
best judgment of the directors, 1 made a settlement with 
tin* purchaser whereby it agreed to take tin* boat at $.‘>45,- 
traet price, plus extras. Of course, if the armistice had 
not been signed, the purchasers would have been very glad 
000.00, being about $75,000.00 less than the original eon- 
indeed 1<> take the boat at tin* contract price and tin* (Julf 
Shipbuilding Company, instead of showing a loss of about 
$27,000.00 would have shown a profit of approxi- 
270 mat el v $48,000.00. 


Very respectfully, 

(Signed) ’ WILLIAM L. WILSOX. 

A true copy. 

[ska i.. 1 ‘(Signed) W. II. JKXXIXCS. 


277 Statk of Florida, 

Excamhia ( V unit if: 

I, W. If. Jennings, a Xotary Public for the State of 
Florida at Large, herebv certifv that T have examined the 
original Minute Book of the American Lumber Company, 


ion 
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and that the foregoing extracts from the minutes of meet¬ 
ing of Trustees of said American Lumber Company as 
shown to have been held at Pensacola, Florida, on Feb¬ 
ruary 23rd, 11121,—ns well as the extracts from report of 
William L. Wilson to the Alien Property Custodian, under 
date of January 22, 11)21, referred to in said minutes and 
shown in said Minute Book of said American Lumber Com¬ 
pany, are true and correct in every particular. 

In Testimony Whereof, I have hereunto sot inv hand and 
official seal at IVnsacola, Florida, this the sixth day of 
August, A. I). 11)23. 

|seal. | (Sgd.) W. H. JKXXIXUS, 

Xntarif Public, State nf Florida at Large. 

My commission expires Xov. lb, 1023. 
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Copy of Judgment after the hearing of all parties delivered 
in public audience in the Sixth Chamber Fxtraordinary 
of the Tribunal of Commerce of Brussels, on the 10th 
March, 11)23. 

Present: Messieurs Puttacrt, Vice-President, and Dau- 
hrosse. Deputy Referee. 

In this case pleaded the 20th January, 11)23, the Tribunal 
renders and pronounces judgment as follows: 

()u behalf of the 

Socikie fj.isAia i *i Omnium oTls m:!* risks. Plaintiffs Ap¬ 
pearing Mail res Leveipie and lleilporn, Bearer of the 
Documents, 


Furness Withy A Co., Ln>.. Defendants, Appearing Maitros 
Rene Marc<| and W. Ilanssens, Bearers of the Documents. 

I. Whereas the plaintiffs had bought on the 2bth Septem¬ 
ber, 1D18, at the (*nlf Shipbuilding Co. at the price of 
$147.b0 1’. S. per ton deadweight a motor schooner which 
was under construction at the vard of the vendor: 
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Whereas they had wlion contracting appointed the de¬ 
fendants as their agents in the United States and verbally 
stipulated that all communications and demands which 
might concern the purchaser should he addressed to the 
defendants. 

Whereas on the 5th October, 1918, the plaintiffs, inform¬ 
ing the defendants of this mandate, requested them to do 
the best possible in their interests and gave them full power 
to take deliverv of tin* vessel; adding that thev were send- 
ing Uaptain Verwee to equip the schooner. 

Whereas the defendants accepted this mission without 
reserve on the loth October, 101S; and immediately took 
steps to ascertain the condition of the bargain. 

*279 Whereas they put themselves in regular touch with 
the builders, and in particular discussed with them 
the price of the vessel and agreed this price in July, 1919, 
on the basis of a deadweight of 2,557 tons: 

Whereas the ship left Millville on tin* 14th July, 1919, 
and proceeded to load a cargo of wood at St. Andrew’s Bay; 
that she sailed for Kurope on the Uth August, 1919, but was 
unable to accomplish this voyage; that after having put in 
first to Port Tampa, she was found to he in an unnavigahle 
condition and was brought to Savannah, where she was 
sold by auction by creditors; that tin* price thus obtained 
was absorbed bv the charges l»v which the vessel was en- 
cumbered; 

Whereas the plaintiffs found their action on the grounds 
that the* defendants ought to have assured themselves that 
the vessel complied with the conditions of the sale*, especially 
from the point of view of tlie tonnage (deadweight) and nav- 
igabilitv, and that thev committed serious faults in the exe- 
cution of their instructions, and the plaintiffs claim under 
this head a sum of two million francs as damages. 

Whereas in these conclusions the plaintiffs bring the 
amount claimed to the sum of Belgian money equivalent 
to 405,421.9(5 dollars besides interest at 5 l A' < upon 70,000 
dollars from the 14th June, 15115), and upon $50,000 since 
the 25th June, 1919. 

Whereas the defendants maintain with reason that these 
conclusions are not admissible inasmuch as thev exceed 
the amount claimed in tin* writ; that indeed the legal con- 
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trad is bound on the basis of the libel in the intro- 

280 duetory writ in the case; that at the utmost the 
Tribunal can validlv deal onlv with the claim in that 

writ and within the limits of its purview (art. 41.') (’ode of 
(’nil Procedure); 

II. Whereas it appears from the aforementioned facts 
that the defendants had tin* fullest powers to represent 
tin* plaintiffs in that which concerned the execution of the 
agreement for the purchase of the vessel; 

Whereas they were empowered to perform in the name of 
the plaintiffs all necessary lawful acts to that end; that it 
fell upon them to take care of and manage the funds trans¬ 
ferred by the plaintiffs to America; 

Whereas the most important operation comprised in their 
mission consisted in determining the amount of the price 
and the defendants were never in doubt as to their powers 
in this regard; that they conducted direct with the builders 
tin* negotiations which resulted in the tinal settlement. 

Whereas it is true that the plaintiffs were represented at 
the Shipbuilding yard by ('nptniu Yerwee and that the de¬ 
fendants were relieved from themselves sending a sur- 

vevor there but this did not in anv was affect tin* authority 
• • • 

with which thev were invested. 

Whereas the powers of the ( aptain were indeed limited 
by the plaintiffs from the 5th October, 1918, to the equip¬ 
ment of the vessel, that is to say to the engagement of tin* 
crew and the purchase of provisions necessary for the voy¬ 
age; that tin* funds to be expended in this direction wen* 
remitted through the intermediary of the defendants to 
whom he was required to render an account of their ex¬ 
penditure. 

281 Whereas it is true that tin* plaint ill’s communi¬ 
cated direct with Yerwee (notably on the 2nd and 

27th January 1919) it does not appear that these verbal 
communications had an object which deviated from the 
duties which were entrusted to him; 

Whereas it therefore does not result that the authority 
of tin* defendants was restrained or modified; that tin* 
plaintiffs on the contrary confirmed this authority in abso¬ 
lute terms and with the widest capacity on the 28th May 
1919, when the discussion began respecting the final settle¬ 
ment. 
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Whereas it is nevertheless justly sustained by tlie de¬ 
fendants that it was not their duty to control the construc¬ 
tion of the vessel from the technical points of view; that 

this control was exercised bv the Bureau Veritas Survevors. 

• • 

Whereas the Plaint ill’s moreover admit that the Defend¬ 
ants did not assume any responsibility on this point and do 
not formulate in the claims any grievance based upon the 
unnavigable condition of the vessel. 

III. Whereas the chief element in the determination of 
tin.* price was the deadweight capacity. 

Whereas tin* attention of the defendants was drawn to 
this point in tin* middle of May 1 DID and on the 26th of 
that month the Plaintiffs pointed out to them that the pre¬ 
tensions of the builders were exaggerated and formally in¬ 
structed them to take steps to establish the deadweight 
through the Bureau Veritas. 

Whereas tin* defendants verbally acknowledged receipt 
of these instructions on tin* 2dth May 1D1D and prom- 
128- ised to have the deadweight settled and communicate 
the result to the plaintiffs. 

Whereas on the PJth .June following thev advised the 
plaintiffs that they had arrived at a linal settlement with 
the builder; that tin* plaintiffs immediately demanded to 
be informed of the deadweight which had served as the 
basis of that settlement; that, in order to comply with this 
request the defendants on tin* 2Jrd dune Ibid solicited this 
information f ront tin• bnihlrrs Hiemselvvs. 

W hereas in the meanwhile Verwee had on the :24th June 
ldld informed the defendants that the deadweight had been 
over estimated by the builders; that the defendants sug¬ 
gested to him the next day that In* should choose in agree¬ 
ment with tin* builders a survevor to measure the vessel, 
but without awaiting the earning out of this measure thev 
on the :24th .June PdPd informed the plaintiffs that Ihe dead¬ 
weight had been fixed at 2MJ7 tons (the figure indicated by 
the builders) and that the settlement had been agreed on 
that basis; 

\\ liereas it results from these facts: 

1st. That the defendants did not prove the deadweight 
through the Bureau Veritas as they had been instructed 
to do. 
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2nd. That they knew that the p tensions of tin* Guilders 
on this point wen* ke.nly criticised ns well by tin* plaint ills 
as by < ’apt. Verwee. 

Jrd. I hat tin * \* lievert ln*h*ss amend to settle tin* price 
upon tin* basis *>1 thesi* pretensions without in inn/ mu/ mi- 

ti/iini lion' rm ii rtm ss. Whereas thev thus committed a 

* * * • 

grievous 1 a 11 11 tor which they are responsible: 

2s:; Whereas they were so well cognisant oi* this fault 

that on tin* 24'h December UU in consequence of 
claims verbally mail*.* by tin* plaintiffs on the (ith of the 
siiiie month, they aliirmcd contrary to tin* truth that the 
deadweight had been fixed by agreement with tin* IJureau 
Veritas. 

W In*rea> it i< iisr!' , s> tor tin m to appea 1 that \ erwee ad- 
\used them on the 2'>th June ll'l'J to settle the price upon 
the bas» > win !i had been axr. ed upon with the builders; 

I hat tin* duty ot tin* dePuidants was to follow’ tin* instruc¬ 
tions according to tlu ir authoritv and not those of Verwee: 

• » 

tliat the ret ore tln*\ w< re not in anv wav obliged to follow 

• • • 

the advice of t his latter. 

1\. Whereas it i- not disputed that the figure of 2227 
t'*ns admitted b\ tin* defendants considerable exceeds the 
actual deadweight of the Vessel; 

Whereas the immediate and direct consequence of the 
iault committ.'d b\ the d'-teiidants was tin* overpavment bv 
l!i<* |)i«lllit l ll s in iv>|hr! ol llir } > i I pricr of ;i s 11 Ill of 

S1 4 i ..)• I I * * I’ each ton o| the excess. 

W In*lea^ it the de|<-ndaut< ii.nl lollowed tin* instructions 
o! tiie plaint ills, tin* >eith-ment oimht to havi* been made 
on the basis ot the measurement a fleeted by the Mureau 
Veritas. 

Whereas tin* measurement which tin* plaintiffs caused 
to i»o made ill D» comber 1 !*-•', i\es the deadweight at l.liso 
tons that is to sa> at t*o< tons less than the tin’iiro on tin* 
basis of which ihe Defendants settled tin* price. 

W nereas the lo>s sustained 1»\ the IMaintilVs in this head 
therefor** amounts to the sum of (tioT x 147.7)0)— 
284 *!><;,! Md.nO. 

W hereas the plamtiits are also **ntith*d to claim bv 
wa\ ot compensatory damages the leual rate of interest 
upon this amount 1 roiu tin* time when they disbursed it that 
is to say to tin* extent of s4li.!Hi7 from tile 14th June lhl‘J 
and for sjsiO.OUl) from the 2olh June lhlh. 
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Whereas this payment was solicited hy Defendants on the 
-Dili May 1 ‘> 11 on tin* basis of the erroneous settlement 
which thev had alreadv negotiated at that time; that the 
loss of the use of these funds is directly attrihntahle to the 
fault hereabove established. 

Whereas it matters little that the defendants did not 
themselves pay the balance of the price to the builders until 
tin* 20th dulv lPlO that the loss existed from the time when 
tin* plaintiffs had, by the act of tin* defendants, lost tin* use 
of tin* sums above mentioned. 

Whereas tin* plaintiffs allege besides that if tln*\ had 
known the actual deadweight they would not have taken 
delivery of the vessel and would have claimed cancelment 
of the sale. 

Whereas whilst admitting that tin* clauses of the agree¬ 
ment mi»»’ht be of such a nature as to justify cancelment for 
this reason, yet the allegation of the plaintiffs rests upon 
a hypothesis; that the allocation of damages and interest 
cannot be founded upon simply possibilities. 

That it is equally wron^ that the plaintiffs should invoke 
as a source* of prejudice the fact that tin* third party to 
whom thev had resold tin* vessel in October 1010 refused 
to execute the contract notably because the dead- 
*2So weight was less than 2,.‘{.‘!7 tons. 

Whereas the damage which may have been sus¬ 
tained under this head was not provided for when con¬ 
tracting because in regard to tin* defendants the plaintiffs 
constantlv manif'*sted that it was their intention to work 
the vessel themselves; that at the most it concerns a loss 
which was not the immediate and direct result of the fault 
committed by the defendants; that therefore it is not in¬ 
cumbent upon these latter to make it icood (Art. 117)0 and 
1 17)1 of t In* ( ivil (‘ode). 

For 1 liese reasons- 

The Tribunal discards all other conclusions, declares in¬ 
admissible the conclusions of the plaintiffs in so much as 
they exceed the sum of 2,000,000 francs claimed in the 
writ: declares that the defendants are in fault for having 
agreed without verification and contrary to the instructions 
of the plaintiffs the deadweight of 2.T>7 tons indicated by 
the builders as the basis for the settlement of tin* juice of 
the vessel bought by the plaintiffs, condemns the defendants 
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to pay to tin* plaintiffs, 1 »y way of damages tin* sum in Bol¬ 
ivian money equivalent at tin* exchange of effective pay- 
ment : 

1st. To $‘h;,!) 07.;)0 r. s. 

2ml. To interest at the legal rate upon $40,007.7)0 V. S. 
from the 1411 1 June 1010 to the 0th April 1021. 

Jrd. To interest at the legal rate upon $7)0,000 V. S. from 
the 2oth June 1010 to the 0th April 1021, declares that the 
t«>t: 1 1 amount of the eoiidemnations shall not exceed the 
sum of two million francs claimed in tin* writ; condemns 
besides the defendants in judicial interest and in 
2St> taxed costs 1o this dav of 4S.OO francs. 

Declares there i> no ground to order provisional 
execution of Judgment without seeuritv. 

2 s 7 SciIKDl’I.K B 2 . 

Periston nf tin .">/// ( Intmlnr nf the Court of Appeal of 

It russets, 2S//z June, 1024, 

l n t he case of 

l’i im ss. Wmiv (\>., Ltd., 


Tin: Sit. Kit- vr.i i ii Omnium d*Kn na.nasi.s. 


Registered copy inspected of the judgment of loth March 
11 >2.4 by tin* Tribunal of Commerce of Brussels, which is 
appealed against. 

Whereas the Appellant Company verbally accepted on 
tin* 10th October, 101S the paid mandate to represent the 
respondent in the I*nited States for the execution of the 
verbal contract of the purchase of a schooner of 227)0 2*>00 
tons, then under construction at Millville (Florida); that 
the terms of the contract were imnicdintclv brought to the 
knowledge of the appellants at their request: 

\\ hereas the chief object of the appellants* mandate was 
tin* reception of the ship and the payment of the price, 
which was to be calculated at the rate of 147.7)0 l nited 
States dollars per ton of 2240 lbs. deadweight carrying 
capacity under deck; 
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\\ liereas tlio balance ( f tin* price including that ol‘ vari¬ 
ous complementary fittings, amount ini* 1 to $120,000 sent on 
tin* 9th of July, 1010 by the appellants to the seller; that this 
payment, effected bv means of funds consigned by the re¬ 
spondent to the appellants, had been made in accordance 
with a calculation based on the hypothesis that the vessel 
(La Yille de Dixmude) would have had a deadweight carry¬ 
ing capacity under deck of 2337 tons; but that according to 
the respondent, this deadweight was only 1(580 tons, that 
consequently the payment corresponding to the dif- 
288 ferenee of 037 tons was made undidv to the sellers 
and the sum thus overpaid should have been restored 
to the respondent by the appellants; 

Whereas the deadweight of 1080 tons was fixed on the 
7th of December, 1020 after a measurement math' at Savan¬ 
nah, where the vessel was, and by means of calculations 
made by a Mr. Haight appointed by Mr. Laverie of the 
Bureau Veritas of Xew York, tin* Appellants having been 
invited to he present at these operations, but having de¬ 
clined, that without casting doubt on the competence of this 
expert, nor criticising his method of procedure, tin* appel¬ 
lants insist that it is the gross deadweight which it is neces¬ 
sary, according to the contract, to take into account in fix¬ 
ing tin* price, but that it is precisely this gross tonnage 
which the above-mentioned expert decided, in adding, to 
the 1(503 tons difference in weight of water displaced by the 
vessel light, 77 tons corresponding to heating and lubricat¬ 
ing oils, gasoline, stores, spares, fresh water and bilge 
waters that in these conditions there are grounds for ad¬ 
mitting as a fact sufficiently established in law that the 
deadweight of the vessel was onlv 1080 tons. 

Whereas tin* appellants insist, even if it is so, that they 
have not committed any fault engaging their responsibility, 
first, because* tin* payment of $120,000 should have been 
made in tin* execution of a transaction concluded with tin* 
sellers by the appellants within tin* limit of their powers 
and without their being capable of being blamed for having 
concluded it: second, because tin* appellants did all they 
should do with a view to verifying the deadweight and were 
authorised in believing that this amounted to 2337 
280 tons. 

Whereas, as to the compromissory arrangement 
claimed, it is true that the respondent on the 29th May, 
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1!M0 ira\e the appellants by telegraph lull powers to nego¬ 
tiate* ami art in his best interests and that the appellants 
announced on tin* same dav their intention of making tin* 
best arrangement possible with the builders; it is true also 
that certain items of account to be settled, namely: the* in¬ 
demnity for delav in construction and tin* cost of certain 
• • 

supplementary work, would eventually be discussed: that 

the sellers did not hesitate to use threats (27th June 1P1J) 

but that these circumstances did not relieve the appellants 

from brinnimr all their energy and most diligent care to 

• 

the negotiation of the arrangement: that it is in such a 
case tin* duty o! the one who negotiates to look after the 
ri.irlits ol his principal, as it is the essence of the transac¬ 
tion to anticipate or settle a litigation by the aid of re¬ 
ciprocal sacrilicies: 

Whereas, the appellants, far from abandoning by means 

of concessions on other items, their contention that the 

deadweight was less than 2,2*17 tons, have not drawn from 

this insufficiency the advantage ihcv could have with the 

• • 

buihlers, nor even insisted upon a proper verification: that 
t rmn then they wrongly tried to claim that the ahaudou- 
ment ot ihi< insistence would be compensated bv couiva- 
lent advantages; that they did not in fact demonstrate the 
existence ot these nor mention any precise fact necessary 
to establish them; 

W hcreas. a> t<> the settlement of the deadweight, in ac¬ 
cordance with the sale contract this was to be de 
2!Mi termined. in case of disagreement by arbitrators; 

\\ hereas, the appellants did not point out this stip¬ 
ulation to the sellers, unless in va.irue terms, and very late, 
the 27>th dune 1J1J; 

Whereas tin* respondent, justly anxious to see tin* piles 
tion of the actual deadweight settled, in^ist<»d on the 2bth 
May l!*lP that it should he calculated with the assistance of 
the Uureau Veritas: 

\\ hereas. if the Uureau Veritas did not usually under- 
take such a mission, it was the duty of the appellants to 
point this out to the respondent; that in any case the ap¬ 
pellants could not consider as the Bureau Veritas* decision 
the simple application of an empiric formula which was in¬ 
dicated on tin* 2!>th May 1P1J to tin* builders by an expert of 
the Bureau Veritas and which was besides only capable. 
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aworcHnp to tlu* .same .Xpert, of giving an approximate 

n-Milt and not the exact deadweight necessary for the eal- 
c*nIcition of t Ik* price ; 

Whereas, tlie* respondent found himself, bv reason of Hu. 
distnnco between Kuropc and America, unable himself to 
< ‘ <,l 1 1 I ,ro1 Ult * trying on! of tin* sab* contract; that the ap¬ 
pellants, charged under these circumstances with a mission 
trust in accord with their special competence, should 
have devoted to it a particular attention, above all when it 
was a question of such capital importance as the lixim*- of 
1 10 Whereas, from the lL’th of dune 1!>1!>, eontentin- 

themselves with the declaration of Captain Yenvee, uu- 
pointed by the respondent in Florida, that tin* vessel meas- 
,,re( l cubic feet and without verifying if the 

-td empiric and moreover approximate formula indi- 
fated two weeks earlier was correctly applied to this 
>asis, or it tin* required deductions were made, the appel¬ 
lants concluded at Xew York with the constructors an ar¬ 
rangement styled by them the same day as final and ami 
fixing the balance ot the debt oi the respondent at >!°0 Odd • 
Whereas Captain Yerwee. originally charged with tie* 
sole mission of taking command of the vessel liltim*' her out 
ami signing crew, was brought in fact. by nZliZ 

the delay in construction and prolongation of his stay in 
FWnl,-i. |„ intervene between the builders, the j.j,elli. m ts 
;md the respondent, regarding t|„. settlement of numerous 
diflicidUcs, but that this sitnnlhm did not and eould not in 
coilse.pieiice relieve the appellants from any of the responsi- 
bilitics inherent in their mandate; 

Whereas, Captain Verwee annonneed ,, n various occa- 
MOI 1 S, in .lime l!ll!> (notably the 22nd, 24tli and 2X|h the 
morning) that the deadweight was below 2,.'!.‘!7 tons, but 

tbnt tlie appellants persisted in abstaining from precise 
verification; 

I hat if matters little, in these circumstances, that he 
(the captain) should have for reasons unknown, on the 
LHth June afternoon, advised the appellants to pav the sum 
agreed upon on the 12th of June at New Vorkthat the 
appellants did not have to conform their decision to the 
opinion oi a subordinate, any more than they needed the 
inspiration of the interested assertions of (he builders* 
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That it matters not either that the appellants should have 
appeared to have changed about between the 12th of .June 
and the 28th of June, in spite of their accord with 
202 the builders of tlie 12th June, anv more indeed than it 
mattered that Captain Yerwee should have informed 
the respondent the 0th July 101!) of the suspicion which he 
said lie had of collusion between the appellants and the 
builders, at the very moment when, in America, he appeared 
to be in agreement with them, or was forced to dissimulate 
his t rue sentiments ; 

That, when one envisages the arrangement arrived at 
between the appellants and the builders as a transaction 
properly speaking or as a simple closing of accounts, it is 
certain that the appellants have committed in their opera 
tions faults which engage their responsibility, which have 
caused the respondent the h>>s fixed by the first judge; 
that having received a sum in dollars in 1010, the appellants 
are held to restore that which they paid wrongly to tin* 
builders and should suffer in this respect the consequence 
of the variations in exchange; 

Whereas the debiting of the compensatory interests has 
not formed tin* subject of the appellants' remarks; that 

thev mav be considered as an element in the calculation of 

• • 

the damage in the principal; 

For these reasons and those of the first judge. 

The Court, putting aside all other conclusions, receives 
the appeal, declares the appellants without grievance, dis¬ 
misses their appeal, confirmed the judgment <i con¬ 

demns tin* appellants in the cost of the appeal, gives certifi¬ 
cate to the respondents for their reservations. 


2!>J 


Schedule B-J. 


To the President of the Tribunal of Commerce of Brussels: 

The joint stock company FJisabeth and all of its enter¬ 
prises. which is in liquidation, and whose head office is at 
Brussels, at 1 rue «hi Congres, represented by its liquidator, 
Mr. Fernand Leveque. attorney at the Court of Appeals at 
Brussels, respectfully states: 

That by decree, dated June 28, 1!)24, a copy of which is 
annexed hereto, the Court of Appeals of Brussels, confirm- 
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!!‘f a of - vour lias, upon the motion of 

U ' • vo, ' r iwlitioiier. upheld the prineiple of the 

lesponsiluhty „| I-urness, Withy & Co.anv, whose liead 

; s a l-l,w,,w * n i^ttionimn s,London. 

pi dionei on ... ot the non-perfonnanee or the 

cirorsdone in the execution of the verhal instructions which 
he petitioner had given it for taking deliverv of „ | 10at 
bought in America hv your petitioner. 

That the < ■ourf. following tlie Trilmnal, ordered the afore- 
'""css W ithy iV ( oinpaiiy to return to the petitioner 
the sum o. t„7.ot.. I ni,e,I States of America Dollars 
and to pax interest as follows: on $4(;,!M)7.ol) interest from’ 

' u.'.'e- 7’ Hint" \ V| " ; . i 'o ! ’’ l! ’ L>1 ’ 0,1 imprest from 

’ ’ ,!M! .' ,< * 1 A 1 > ' 11 ''•■cause of the original proc¬ 

ess •,. 'he suit,,he total sum to he paid on this aeeonn 

*V- ,,,0r *“ 1,1,11 " ,i,li ”" IVi .s, right being given in 

addition to the petitioner by the reservations of the Court 

to sue lor recovery of the loss not covered in the precedin'" 
suit at whatever time or place, before whatever judge or 
counsel it might please the petitioner. 

Hint it was the duly of your petitioner, following out 

-»4 ,:: s, vr n ; ,, / ,mN ,l "' «r nm da...- 

-•'4 age sit He red by that damage, as shown before 
.nnounlctl to the principal sum of and in- 

vide , ,'h s" •"/" ;:!• ,N * in « «» mijrmxi' of 

xl h tin Soeiete I'disa belli has been paid in Dollars of the 

aited Stales ol America by two million francs, at the rate 

jitei,tiling September 1-124, (19.7(1), that is, *ll)l.r,2-> S8- 

Hint InTi' remains due, therefore. j)4,PS0 4(J 

'Hint by the fault of Furness, Withy, Limited, the peti- 
"<>"cc lias sullered, beside damages equivalent to ,he sum 
!**»>monlH made lor the aequistion of the boat in liti-a- 
lon, a, the very least, damages equivalent lo tin. price for 
.. ' ‘ < ' 0 " | 1 ' 1 ll : ,v, ‘ S"l«l the boat to the Cornellie’s Shipping 

*^ ooo - o °- ^ ^ t 

That your petitioner wishes to eommei.ee an action be- 
mc \oui I ribanal to obtain payment of those sums- (h it 
I illness Withv A- Company has its olliee at London- that 
a<-tna means ol coinm.inieation are no longer in |,ar- 
" ,,h tli£> provided f<„- b y ,i,e of p,',;,'- 
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For those reasons, 

^ our petitioner respectfully prays you that you author¬ 
ize* it to siiiiiinoii before your Tribunal, as promptly as it 
may please you. Furness, Withy A (ouipany, whose olliee 
is at Furness House, Leadenhall Street, London, in order 
that it may hear itselt condemned to pay to my plaintiIt. 

1. The sum of lielifiau francs sufficient t<> equal at the dav 
of payment .S4,!* s t).4b. 

2. 'Die sum of l>elidan francs suflicient upon the dav «»t‘ 
payment to he equivalent to $1 oS,()!t2..")b, together with the 

le.nal interest and expenses, this to he done hv exeeu 
2!to tory decree, notwithstanding appeal, and without se¬ 
curity. 

And in view of the urgency of the matter, to order the 
execution of your derive immediately and lie fore recording. 

(Signed) F. hKVKtiU;." 

We, the I ‘resident of the tribunal of ( oiiinirnv ot 
I Brussels. 

In view of the request presented and the reasonthere 
set fori h and Article >2 of the (’ode of < ivil Procedure. 

Whereas, tin* matter requires despatch. 

IVrmit the petitioner to summon on short notice, leaving 
an interval of two full weeks. 

We declare, in view of the urnvncv ot tin* matter, our 
executory decree without delay and before record in if. 

1 Brussels, November 4, 11*24. 

( Sinned) A. I>KI>A1.. 


('unformed copy. 


Signature illegible 


2!M; 


Srnr.nri.K I‘» 4. 


Sum mi>u. s. 


e year 1224, (»th of November. 

At the request of tlie joint-stock company Klisnheth and 
its enterprises, in liquidation, whose office is at 1 rue du 
Contrres, Brussels, represented by its liquidalov, Maitre 
Fernand Leveque, attorney at tin* Fourt of Appeals at 
Brussels. 
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l:.v virtue (,f tin- executory permit, wliieli is peremptorv, 
on<! '"'lore recording, -riven tile fill of this Xovemher. lie 
' ‘e lesid-'iit ol the I rihunal of (’oinineree, sitting-- at 
I’.russels, on petition presented to tlint inasristrate, in (he 
Mttttie of the plaintiff', a copy of which petition and permit 
,s pivtixrd |o t!ii< < 1 (>i*iiiiicn 1. 

i. the undersigned, (Justave Dela Korea, process server 

*" * k, ‘ I riImtin! ot first insttmee, loetited at I’russels, at 
11 nii* I )iinioiiooau 

1 love given tt summons to Furness, Withv & Companv 
represented In its directors, whose o(1ice is : ,t Furness 
II<*usc. Lendonlinll Street, London. 

Jo oppear Thursday, the 27lh of Xovemher, 10"-! ; ,t 
oVI " ,,k hl ,l "' morning, at a public hearimr of the 
I riluinnl ol < 'ontnieree. sitting at the I'alaee of .lustice, 
hire I’oelaerl, Itrussels, an-1 hear itself condemned to pay 
to my plaintiff, hv reason of the matters set forth in the 
i-oid petition, which are herein set forth by copies: 

t. A sum in Meltrian francs sutlieient to equal on the dav 
ol payment tj4.9Sff.4i; : 

2. A sum id' Helgian francs sutlieient on the dav of pav¬ 
ilion! to e,pi,-d *i:>S.092..')<l, together with legal inti-rest ati.l 
|lenses ot tlie sni 1. 

1,1 !| ppear and see delivered the provisional ex- 

<l, ‘vn.I' intervention, without any recourse. 

aud w il 1 iont security. 

And in order that Furness, Withy ,V Companv should 
he without knowledge of this fact, and, whereas, it 
!ms its office in London, I have notilied il id' this writ' in 
conformity with the law of arrest id' the 1st of April, 1S14; 
consequently. I iiave affixed a copy of (he present writ 
preltxed to Which copy were copies of (he petition all.I the 

V 1 { "I"’" lh, ‘ 'I"'"' "I the Tribunal of ('nmtnerco 

-iloresanl. and I have addressed another and similar eopv 

!" nrness. Withy Company, which has I.. summoned 

• >y mail in mi envelope n<l<iiesse<l ns follows: 

“Societe Furness. Withy el cie Ltd. en son sieire social 
nrness House. Lcadcnhall Street. Load res. Anglcterrr. ” 

I have mailed the said document at the post-office at 
m'usscls, at the I'alaee of Justice, in the presence of the 
employee ol the said office in char-re of registered hdters. 
Hus employee took the said copy from me and gave me a 
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registered letter icccipt, wliieli receipt I have annexed to 
inv original. 

Whose act ion 

Posts francs, 2<• centimes. 

(Signature illegible. Apparently,!!. 1 >elaroeea.) 


2! is 


SriiKnri.K li d. 


•John \enii iV Sons, Public Notaries and Translator 

I iomlon. 


(opy 27 7 2d. 2,4!). 20 Id 


aue>. 


Translated from the French. 

(’opy of a judgment uiven hy the Hiirhth (’handier of the 
Tribunal of (’omnieree, sitting* in Brussels, on the t went v- 
seventh day of .Inly, one thousand nine hundred and 
twenty-five, there beinir present M. M. Lambcau. Vice- 
President. and (Inillannie, First Assistant .Indue. 

I n t he Mattel* of 

Sorii;11 Am»xuik ** Fu/\ia i n (I.mniim ii‘I*]n iiii i'ihsks. 
Plaint ills, Appearinu Herein Throuuh Mr. Levcque and 
M r. 1 leilporn, per pro., 

versus 

1* riiNKss. \\ inn ( ’o., Li.miikh, Defendant:*, Appear ini; 
1 lerein 1 hronuli M. M. Marcq and Hausens. 

Whereas the action is, in the first place, one for payment 
of a sum, in Belgian currency, equivalent t<» four thousand 
nine hundred and eiuhty dollars forty six cents, beinu the 
balance, in capital moneys and compensatory interests, of 
a sum of ninety six thousand nine hundred and seven 
dollars fifty cents, which it was found Defendants owed 
by way of damages and interest under former and final 
()rders of t lie (’ourt : 

Whereas the detailed statement slnwim; a balance in 
Dollars—the equivalent of which in National currencv is 
claimed for—has been communicated to tin* Defendants and 
has not been disputed in any way by them and it must 
therefore be accepted and Plaintiff's first item of claim is 
well urounded: 
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Whereas si,,,.,. (Im finish of these proceedings, Defen.l- 
,m s li.i'p panI I,, I ’In i iii 1 1| s a sum of five hundred thousand 

" I | n ' , t ' In " ,,lr< ''j nnd forty five Frui.es four centimes, 
- ' 'y l,,< ' 1 '- »«*°n 1 'nsr to PlaintilTs, only represented four 

thousand eight hundred and eighty dollars forty 
eight cents at the nite of exchange of the day of payment 
enlh duly < hie Thousand nine hundred and twenty live); 
Whereas they thus claim that Defendants did not take 

Ih .'-.Tn"! T! in nrri '-i"K »< ..mount of 

m Francs; 

Whereas no cross discussion'having taken pla,.. this 

. <" '!« I* to deduct from the amount 

1 • ,l " l "'i"ont has heen given the amount of the pav- 
oil <*<*to<l on tlio toutli of July. * 

II. Whereas in the second pine.'. Plaintiffs claim pavment 
"on. Defendants, ol a sum in Belgian Francs, sufficient to 
<o\ei, on the day ,,| payment l."iS,0<rj dollars .',()• 

.. . " ,is < - ,;,i,n iiv ih " pi- of 

Whereas Plaint ill’s in their writ starting the action did 

...support,, this Application, formulate ,lu„ .. sIiiTered’ 

.lough the limit ol Delendants. damage e.ptivalenl. if not 
to he amount ol the payments effected for the purchase 
vessel. ”Ville de Pixtnude,” the suhjec, niatte, of 

Hus dispute, at least ..ivalent to the price at which they 

eonhl have resold ,1 to the Cornell,. Shipping Company 
uimiely two hundred and fifty Iiv,. thousand dollars from 

''"" I tit'.v ..fore referred to. thus 

lifty 1 cent""- il " <l l, ". v oi"'!.* Ihousand and <12 dollars 

Whereas according to Plaintiffs themselves the 
prejudice!,,,; which they ask reparation consists in 
. . '•ailcellnl.Oll of the sale of the Vessel to Cornelie 
■i.i'l m the loss ol the price for the said sale namely two 
!""" ,V(I uud fifty five thousand dollars, subject to deduct 
ingjherelrom the indemnilications already aliowed to phiin- 

W her,ms in ll.eir Origin,,I Writ of the Xi„th April Ono 
Ihousand nine hundred and fwentv-one. Plaintiffs chimed 

..:.. ... i,,' 

sum ot two million Kol^inn Francs; 


212 


fi*rn*kss, with v a company, ltd., vs. 


V/hereas they determined tin* nature of the dual pre¬ 
judice by declaring that not only had the vessel a lesser 
market value than it it had fulfilled the conditions of the 
verbal contract entered into with the builder, but further, 
owimr to the fact that, after they had resold the vessel to 
a Belgian Company which had purchased it on the basis of 
the verbal contract entered into with the builder. Plaintiffs 
were sued in cancellation of the said sale, the vessel not 
t u I filling the uuaranteed conditions; 

Whereas this complete statement of claims, made with¬ 
out reservations, show that this action is, from tin* very 
beuinniim - for full reparation of the prejudice suffered; 

W herons it is not disputed and is furthermore established 
by the elements in tin* case that the alleged prejudice was, 
in all its elements, a prejudice in dollars; whereas it was 
in order to comply with the provisions of the law that 
1 daintills estimated it at two million Belgian francs; 

Wlicrea s in their pleadings before the Tribunal of 
•>bl ( ommcrcc dealini*' with tin* ease* upon the Writ of 
the Ninth of April < )iie thousand nine hundred and 
twenty one. Plaintiffs anain determined the dual prejudice 
and declared that the acts of the Defendants had as direct 
consequences: first, the unjust itied payment of a sum of 
f hie hundred and twenty thousand dollars; second, thr tuk- 
iHfj (hint iff of (i ft sst / not t ill tiff i it/f thr ctnnl tt itnts nf thr 
ft rhtit Hf/r, , nit nt % n int h rrsst I ctnihl not hr rt soft/ unit 
ninth htitf to hr nalhtnl Inf ti rtnnpnlsnrtf stifr Inf public 
tint ttt>n; 

Whereas Plaintitls added that in order to repair such 
prejudice Defendants were to pay to them: 

l ) (hie hundred and twentv thousand dollars undidv paid 
to the builder, together with interest thereon; 

2) Two hundred and fifty live thousand dollars, beinir 
tin* amount of the price already paid by the purchaser and 
the restitution <»t which was to be the neeessarv con- 
sequence* of the refusal to take delivery, 

•**>) Fifty eiidit thousand four hundred and twentv one 
dollars, titty six cents, beinir the amount of equipment and 
stores expenses uselessly incurred, and all this, not to lake 
into account the prejudices which was caused by tin* im¬ 
possibility for Plaintiffs to carry out the objects for which 
their Company was formed; 
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Choreas Plaintiffs ji-!-c»r«lin<*ly claim Dial Ihcv l )t » al¬ 
lowed the Bel-,a„ money c.piivnlent, on the dav of payment 
to the sum of four hundred and three thousand four hun¬ 
dred and twenty one dollars ninety six cents, to-ether with 
interests, at all events and at least, claim payment of the 
sum oi two million Bcl-ian francs, subject to the Plaintiffs 
clattntn- for the surplus in a separation action; 

W herons these pleadings clearly show that the action was 

I'"- i lit c-ral repara I ion of the multiple prejudice emit- 

plained ol l.y Plaintiffs and that in all its parts, the said 

prejudice consisted in a deprivation or in a loss, in dollars- 

.. "‘al- foreseen,- that the lluctuations in tin- exchan-e 

' u ' 1 "" I'l'ohahly not cnahle them to recover the four 

hundred and three thousand four hundred and 

wenty one dollars ninety six cents clail.I, plus interests 

'•y means of the two million Bel-ian francs, p, which the 

suhject matter of their writ was limited. Plaintiffs tl,on-lit 

" advisable to lormulate tin- above meiiti. I reservations 

rein tin- not to a prejudice separate from that one forniin- 

), snl *d‘‘cf matter of the action, hut solely to that part of 

the prejudice tor which reparation was sou-lit in the ac- 

"<>" '•darted by the Writ of the ninth April One thousand 

"" l " '""aired and twenty .. which the payment of the 

Mini ot two million francs claimed for would lie insnlTicicnt 
l o cover; 

Wl.ereas it cannot therefore he disputed that the mint 

1,1 ! v " ,mn,hv<l Mty five thousand dollars now claimed 
Mihjeet to cMTtam deduct ions was a I read v comprised in the 
•Mytion started between the same parties by the Writ of the 

1 ‘ ^ thousand nine hundred and twenty one 

and was claimed for the same reasons: 

W hereas in its dud-nient of the tenth March One thou¬ 
sand nine hundred and twenty three, produced as a re-is- 
tored Ofhcc ( opy, the Tribunal, considcrin- anion- the rea¬ 
sons lor Its decision, the -round of Plaint ill's’ claims 
found these claims justified only as re-ards the amount 
paid in excess to the builders, namely ninety six thousand 
mno (hundred) and seven dollars fifty cents; 

. Whereas in reviewin- the other elements of the pre¬ 
judice alle-ed by Plaintiffs, the jiid-ineiit dismisses tjiem 
in the following terms’ 
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“Whereas Plaintiffs further allege that liad tliev 

303 known the real deadweight tonnage they would not 
have taken deliverv of the vessel and would have 

suc*d tor the* cane-elmcnt of the sale; 

“Whereas even admitting that the clauses of the con¬ 
tract were of such a nature as to justify the eaneelment 
on that ground, nevertheless, plaintiffs' contention rests 
upon a hypothesis, whereas the granting of damages and 
interests cannot Ik* leased upon mere possibilities; 

“Whereas Plaintiffs are also wrong in invoking as a 
source of prejudice the fact that the third party to whom 
they resold the vessel in Octobe r, 11)11), refused to carry out 
the Agreement, especially because the deadweight tonnage 
was under two thousand three hundred and thirtv-seven 
tons; 

“Whereas the damage that tliev mav have sustained on 
this account was not provided for in contracting, since, as 
regards Defendants, Plaintiffs have always expressed their 
intention to work the vessel themselves; 

“Whereas on the other hand, this is the matter of a dam¬ 
age* which is not the immediate and direct consequence of 
tin* fault committed by Defendants, whereas the* reparation 
thereof is theivforo not incumbent upon them (Articles 
e*leve*n hundred and fifty and eleven hundred and titty-one* 
of the ('ivil ('ode);” 

Whereas the*se* reasons must serve to determine the mean¬ 
ing and the* bearing of tin* enacting part of the Judgment; 

Whereas in that enacting part, the* Tribunal, dismissing 
all other claims, declares the* Plaintiffs' pleas not 

304 admissible in so far as tliev exceed the sum of two 

• 

million francs claimed for in the Writ, states that 

Defendants were at fault in having accepted without ver- 

ilication and contrarillv to Plaintiffs' instructions, the dead- 

weight tonnage of two thousand three* hundred and thirty- 

seven tons indicated bv the* builders as the basis of settle- 

ment for the price of the* vessel purchased by Plaintiffs; 

conde*mns Defendants to pav to Plaintiffs bv wav of dam- 

ages and interests the* sum in Belgian money equivalent at 

the rate* of exchange of the day of actual payment, To; 

1 Xinetv-six thousand nine hundred seven dollars liftv 
• • 

cents; *2 the* interests; 
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Whereas from the foregoing enacting part, reviewed in 
conjunction with the reasons upon which it was arrived at, 
it results that the Tribunal, in view of the subject matter 
of the claim being limited to two million Belgian francs, 
did declare that event hing exceeding that amount was not 
admissible; whereas in doing so, it was not dismissing such 
surplus or such element of the alleged prejudice, but was 
directing that at all events the effects of the judgment were 
not to exceed the maximum figure of two millions: whereas 
immediately after, the Tribunal, recognizing the fault com¬ 
mitted by Defendants, retained only one of the consequences 
thereof, namely; the excess payment to the builders; 
whereas the Tribunal, rejecting all other claims, did im¬ 
plicitly disallow the portion of the application relating to 
the loss of the price of the sale to the Cornellie Shipping 
Co., namely the claim for two hundred and fifty-live thou¬ 
sand dollars forming—subject to certain deductions, 
t‘>()5 —the subject matter of tin* application at present 

again submitted to the Tribunal by Plaintiffs; 
whereas if the enacting part of the aforesaid Judgment does 
not expressly declare ill-grounded the Plaintiffs claim re 
luting to that element of the complete prejudice the repara¬ 
tion of which they sued for before the first judge, the 
latter's wilful intention to reject that claim nevertheless 
clearly results from the enacting part read in conjunction 
with the reasons justifying it; 

Whereas that Judgment, implicitly disallowing certain 
of the Plaintiffs’ claims, was served by them without res¬ 
ervations; whereas this service amounted therefore to ac¬ 
ceptance thereof on Plaintiffs’ part; 

Whereas before the Court of Appeals, Plaintiffs simply 
and purely ask for confirmation of the Judgment “a quo,” 
thereby again accepting the Judgment of the tenth March, 
one thousand nine hundred and twenty-three; whereas the 
reservations that they made—(and which were acknowl¬ 
edged to them by the Judge in Appeal in these terms “doth 
acknowledge to the Defendants in this appeal the fact that 
they reserve* for themselves the right to apply, at the proper 
time and place, to such Judge as may be advisable,—for 
reparation of the prejudice not included in this action”) 
are merely reproducing in a new form those formulated 
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before the first Judge; whereas these reservations can only 
apply to that portion of the price in dollars paid in excess 
to the builder as exceeds in Belgian francs the sum of two 
millions; whereas the intention of tin* present Applicants 
in asking for an acknowledgment leaves room for no 

306 doubt ; wherras llieir reservations related to the prej¬ 
udice not included in tin* present action, whilst the 

present application was as has been above stated—also 

undoubtedly included in the application made by Plaintiffs 

to the Tribunal in April, One thousand nine hundred and 

twentv-one—included in the action: 

Whereas t he Judgcment of the tenth March, (tin* thousand 

nine hundred and twontv-throc has been entirelv continued 

• * 

by the t ribunal of Appeal: 

Whereas it follows from these considerations that the 
Judicial decisions, "h en as “ res judicata ’’ decisions, did 
determine Defendants' fault and also the only consequences 
for which they had to answer; wheras tin* decisions (•spe¬ 
cially rejected Plaintiffs’ claim relating to the loss of two 
hundred and liftv-live thousand dollars, the refund whereof 
Plaintiffs are again applying for, wherefore the plea of 
“res judicata" put forth by Defendants must be allowed; 

Whereas Plaintiffs fail in the most important item of 
their claims but whereas the extra-application has not 
caused any special costs; whereas Defendants have made 
no offer in Fourt and whereas the pavmcnt made bv them 
since tin* conclusion ot the case appears to be inferior to 
the amount really due; whereas under these circumstances 
it is tit for Defendants to bear the costs of the case. 

For t hose reasons : 

The Tribunal: 

Rejecting all or any other contrary claims and pleas: 
Fondemns Defendants to pay to Plaintiffs the sum in Bel¬ 
gian money >ullieient to assure the payment, at the 

307 rate of exchange of the day of actual payment, of 
four thousand nine hundred and eighty dollars forty- 

six emits plus legal interests thereon, but after deducting 
the sum of live hundred thousand three hundred and fortv- 
five francs four centimes which Plaintiffs acknowledge to 
have received from Defendants on the tenth July, One 
thousand nine hundred and twentv-live, 
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Directs that the surj l:is of Plaintiffs’ claims cannot be 
allowed, 

Dismisses the same, 

Condemns Defendants to the costs taxed to this dav at 
fifty-eight francs forty-live centimes, 

Directs that this Judgment shall he provisionally execu¬ 
tory notwithstanding any appeal and without security being 
required. 
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State of New York, 

County of AY w York, ss: 

E. F. Waeber, being duly sworn, says: 

I am a duly authorized and appointed surveyor to the 
Bureau Veritas and 1 am assistant to Robert II. Laverie, 
who is Chief Xurvevor to the Bureau Veritas in the United 
States of America. 

It is not a part of the requirements of the Bureau Veritas 
to determine the deadweight capacity of vessels classed 
by the Society. The deadweight tonnage specified in column 
14 of the Register of the Bureau Veritas is only an ap¬ 
proximate figure furnished bv tin 1 builders or owners of the 
vessel. 

To the best of my knowledge, information and belief, the 
Bureau Veritas in the United States does not measure ves¬ 
sels for the purpose of ascertaining their deadweight car¬ 
rying capacity whether the vessels are classed in the Bu¬ 
reau Veritas or not. 

(Sgd.) E. F. WAEBER. 


Sworn to before me this 2nd day of April, 1924. 
(Sgd.) CLEMENT C. RINEHART, 

[seal.] Sot ary Public , New York County. 

New York Co. Clerk’s No. 353. 

New York Co. Register’s No. 5295. 

Kings Co. Clerk’s No. 41. 

Kings Co. Register’s No. 5173. 

Commission Expires Mar. 30, 1925. 
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Xo. 97871, Series B. 


State of Xew York, 

Count if of A Y/r 1 m/.‘, 

I, James A. Donei-an, (Jerk of the County of New York, 

and also Clerk of the Supreme Court for the said County, 

the same heinur a Court of Record, liavinir a seal, do hereby 

oertifv, that Clement C. Rinehart is a Xotarv Public in and 

for said county, appointed pursuant to the laws of this 

State: that his t<*rm of ollice commenced mi the ."’1st day of 

March, 1923 and expires on the 30th day of March, 1925; 

and that full faith and credence should be uiven to all his 

official acts. 1 further certifv that tin* signature of said 

Xotarv Public is on tile in this ollice, and 1 verilv believe that 
• • 

the signature attached hereto is genuine. 

In testimonv whereof, 1 have hereunto set mv hand and 
have atli.\cd tin* seal of the said Court and County, this 3 
day of Apr. 1924. 

(Sird.) J AM FS A. DOXEGAN, 

Clerk. 
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State of Florida, 

(' mint if o f Esemnbia, $.<: 

Before me, the undersigned authority, a duly qualified 
Xotary Public, on this 2Sth day of December, 1923, per¬ 
sonally appeared Curt llolzer, who, beinir by me first duly 
sworn, deposes and says as follows: 

1 am an accountant in the employ of the Pensacola Mari¬ 
time* Corporation at Pensacola. Florida, and I have been in 
tin* employ of that corporation as accountant continuously 
since 1918. 

I am thorouirhlv familiar with tin* English and French 
lamniaires. (>n or about September 17, 1920, a letter in the 
French lamruaire, which had been received through tlie mails 
by Pensacola Maritime Corporation, was referred to me 
for translation. 1 accordingly prepared a translation and 
a true and correct copy of said translation so prepared by 
me was and is as follows: 
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"Translation Letter Received from Elisabeth. 

Paris, France, Sept. 5, 1920. 

Pensacola Maritime (Wporation, 

Pensacola, Fla. 

Dear Sirs: 

You no doubt remember that it was through your good- 
selves that we bought the “Yille de Dixmude” from the 
(inl 1* Shipbuilding Company. 

According to our contract the purchase price had been 
tixed at $l.V2.r>0 per ton d. w. It is therefore of the greatest 
importance to fix the deadweight exactly in order to deter¬ 
mine the value of the vessel. 

We had asked our agents, Messrs. Furness & Co., in New 
York, to represent us in the determination which had 
.‘>11 to be made in accordance with the rules of the Bureau 
Veritas, and with our captain of the “Yille de Dix- 
mude’k 

However, the deadweight lias been fixed by the Gulf 
Shipbuilding Co., to be 2,337 tons, in spite of the contradic¬ 
tion of our captain and without Bureau Veritas having 
been consulted: on the other hand experience lias shown, 
beyond doubt, that this deadweight has been exaggerated. 
As a matter of fact the vessel has been able to take on board 
only 3f> 1 standards of lumber (in bulk). According to ex¬ 
ports this means a deadweight tonnage of 2.V3 less than 
the one fixed. 

The exaggeration of the deadweight has caused us double 
damage. 

1st. Has caused us damage on account of the payment 
for the vessel. The price* which we have paid for the ship 
was fixed in accordance with the exaggerated deadweight of 
2,337 tons. 

2nd. We had sold this vessel in September 1919 to a Bel¬ 
gian firm which cancelled the sales contract by court pro¬ 
ceedings and after the contract had been signed, on ac¬ 
count of this very considerable difference in the deadweight 
claimed and the actual deadweight of the vessel. 
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Considering the drop of freight ::iul the present shipping 
situation, the cancellation of this contract has caused us a 
considerable loss. 

In fact we are having lie* ship unloaded at Savannah, and 
we ask the agency of tin* Bureau Veritas, to determine the 
exact deadweight of it. 

Considering the good relations existing between your¬ 
selves and ourselves and convinced that deals we 

312 have had for coal with vou and other matters, will 
go into larger mutual gains in the future, we are 

asking you to please be our representative against tin* 
(Jill f Shipbuilding Co., and to ask them to consent and to 
reimburse us for the amount we have paid them in excess. 

We estimate that this amount should Ik* e*«pial to tin* dif¬ 
ference of the deadweight fixed bv the builders to our detri 

• ’ • 

ment, and the actual deadweight of the vessel, which will 
be determined by the representative of the Bureau Veritas, 
in the I'nited States, multiplied by $1.V2.7>0 tin* price paid to 
the builders per ton d. w. 

W e make this proposition in a conciliatory spirit and 
trust that vou will succeed to induce the builders to take 
the same point of view. 

(ientlemen, accept our most sincere salutations. 

A DMIXISTBATObV 

That said translation as set forth above is an accurate 
expression of the contents of said letter as translated by 
me from the French into tin* English language*. 

This affidavit is made in duplicate*, and to one of said 
duplicates 1 have annexed the* original e*opy of said trans¬ 
lation so made by me oil or about Se*pte*mbe*r 17th, 1T20, 
and marked it Exhibit A, and written my name* thereon for 
ielentificatiem. 'flic translation which I have* set out above* 
.s a true and e*orre*e*t copy of said original translation so 
made bv me*. 

I have made a thorough search of the* existing record' 
and files of the IVnsaceda Maritime Corporation, and I have 
not been able to find the* original le*tte*r, written in the 
French language*. On information and belief, the* 

313 saiel original h*tter was elestroved with othe»r old 
letters anel ele>cuments ot the* Pensaceda Maritime 

Corporation which were destroyed at the time a change was 
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made in the location of the officers of said corporation from 
205 South Palafox Street, Pensacola, Florida, to 711 Amer¬ 
ican National Bank Building in the City of Pensacola, Flor¬ 
ida, on or about November 1st, 1022. 

(Sgd.) CURT HOLZER 


Sworn t<» and subscribed before me this 28th dav of l)e- 
cember, 1023. 

(Sgd.) ALICE K. DOW, 

[seal.] Notary Public. 

My commission expires April 22, 1024. 


State of Florida, 

Escambia County: 

I, .James MacGibbon, Clerk of the Circuit Couit of Es¬ 
cambia County, Florida, a court of record of said state, 
having a clerk and an official seal, do hereby certify that 
Alice K. Dow, whose name is signed and whose official seal 
is affixed to the jurat at the end of the foregoing affidavit, 
was on the date stated in said jurat, viz: December 28th, 
1023, a dills' <pudilied and acting Notary Public of said state 

and dills' commissioned as such Xotars Public bs- authority 
• • • • 

of said state; that her acts and doings as such Notary 
Public are entitled to full faith and credit that as such 
Notary Public she had on the date aforesaid authority to 
administer oaths and that the signature to said jurat is 
her genuine signature and the seal affixed thereto her 
official seal. 

In testimony svhereof I do hereunto set mv hand 
314 and the official seal of said court at Pensacola, in 
said (Vanity of Escambia, this 28th day of December, 
A. 1)., Iff23. 

(Sgd.) .1 AS. MACGIBBON, 

As Clerk of the ('ireait Court 

of Escambia County, E In rift a. 


State of Florida, 

Escambia County: 

1, Henry Hilton Green, Belgian Vice Consul at Pensacola, 
Florida, duly appointed, Qualified and acting as such by 
authority of the Belgian Government, do hereby certify 
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that James MaeGibbon, whose name is signed to the fore¬ 
going certificate, was on the date stated in said certificate, 
to-wit: December 28th, 1923, tin* duly qualified and acting 
Clerk of the Circuit Court of Kscambia Countv, Florida, a 
court of record of said state having a clerk and an official 
seal; that said .James MaeGibbon was on said date duly 
commissioned as such Clerk; that his acts and doings as 
such clerk are entitled to full faith and credit, and that 
the signature to said certificate is his genuine signature and 
the seal affixed thereto is the official seal of said Court. 

In testimony whereof I do hereunto set mv hand and seal 
• • 

at Pensacola, in Kscambia County, Florida, this 28th day of 
December, A. I)., 1923. 

(Sgd.) HEXKY IIILTOX GKKKX, [seal.] 
As Hrhfiau Vicc-('nusul at Pensacola. Florida. 


315 Iranslafion letter Itmirrd front FAisalnih. 

Paris, France, Sept. 5, 1920. 

Pensacola Maritime Corporation. 

Pensacola, Fla. 

Dear Sirs: 

You no doubt remember that it was through voiir good- 

• * 

selves that we bought the “YilL* de Dixmude" from the 
(illIf Shipbuilding Company. 

According to our contract the purchase price has been 
fixed at $152.50 per ton d. w. It is therefore of the greatest 
importance to lix the deadweight exactly in order to de¬ 
termine tlii* value of the vessel. 

W e had asked our agents, Messrs. Furness 1 in Xew 
York, to represent us in the determination which had to be 
made in accordance with the rules of the Bureau Veritas, 
and with our captain of the “Yille de Dixmiule.” 

However, the deadweight has been fixed by the Gulf Ship¬ 
building i o., to be 2337 tons, in spite of tin* contradiction of 
our captain and without Bureau Veritas having been con¬ 
sulted; on tin* other hand experience has shown, beyond 
doubt, that this deadweight has been exaggerated. As a 

matter of fact the vessel has been able to take on board onlv 

• 

351 standards of lumber (in bulk). According to experts 
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this moans a deadweight tonnage of ‘25 '< loss than the one 
fixed. 

The exaggeration of the deadweight has caused us double 
damage. 

1st. Has caused us damage* on account of tin* payment 
for the vessel. The price which we have paid for the ship 
was fixed in accordance with the exaggerated deadweight 
of 2337 tons. 

2nd. We had sold this vessel in September 101!) to 
31 fi a Belgian firm which cancelled the sales contract by 
court proceedings and alter the contract had been 
signed, on account of this very considerable difference in 
the deadweight claimed and the actual deadweight of the 
vessel. 

(Considering the drop of freight and the present shipping 
situation, the cancellation of this contract has caused us a 
considerable loss. 

In fact we have having the ship unloaded as Savannah, 
and we ask tin* agency of tin* Bureau Veritas, to determine 
tin* exact deadweight of it. 

Considering the good relations existing between your¬ 
selves and ourselves and convinced that deals we have had 
for coal with you and other matters, will go into larger 
mutual gains in tin* future, we are asking you to please be 
our representative against the (lull* Shipbuilding Co., and 
to ask them to consent and to reimburse* us for the amount 
we have paid them in excess. 

We estimate that t his amount should be eepial to tin* dif¬ 
ference of the deadweight fixed bv the builders to our detri- 
incut, and tin* actual deadweight of the vessel, which will be 
determined by the representative of the Bureau Veritas, 
in the Cnited States, multiplied by $152.50 the price paid 
to tin* builders |»er ton d. w. 

We make ibis proposition in a conciliatory spirit and 
trust that von will succeed to induct* tin* builders to take the 
same point of view. 

(icntlemen, accept our most sincere salutations. 

ADMINISTRATOR. 
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(> 4 W 1 < i * * I 

J1 / Schedule ( -•>. 

State ok Florida, 

('ounf /1 of /laif, ss: 

Before me, the undersigned authority, on the .‘list flay ot 
I>eeember, 1!>2J, personal!) appeared William L. Wilson, 
who being hv me first flulv sworn, deposes and savs as 
follows: 

I am a resident of Panama Pity. Florida. 

Between July, lblb, and February 2, TJ21. 1 was presi¬ 
dent of the ( 111 1f Shipbuilding Company, a corporation or¬ 
ganized under the laws of tin* State of Florida, with its 
principal place of business at Panama Pity. Florida. < >n 
February 2, 1J21, the said company was dissolved. As 
president of tin* (Julf Shipbuilding (’ompany. I was act ively 
in char,ire of its office and business operations, subject to the 
directions of the board of directors. My connection with 
the (Julf Shipbuilding Company, as aforesaid, arose out of 
my appointment, early in 1!HS, by the Alien Property ('us- 
todian of the United States (iovernnient to take charm* of 
the affairs of the (Jorinan American Lumber (’ompany, 
which was al>«> located at Panama City, Florida. After tin* 
said lumber company was taken over by the Alien Property 
Custodian, its name was dimmed to American Lumber 
(’ompany. The said American Lumber Company, in July, 
1!HS. acquired the ownership of the (Julf Shipbuilding Com¬ 
pany. 

During the period above mentioned, tin* said (Julf Ship¬ 
building Company constructed a wooden auxiliary schooner 
known as the “\ ilh* de Dixniude" for Societe Flisabeth 
Omnium d* Kilter prises (h* la Panne Bel mi pie. In the course 
of the construction of the sai I vessel, I was frequently in 
communication with various representatives of the Bureau 
Veritas, one of whom was A. K. Wilson, with olliees in the 
('ity of Xew ( Means, La. 

21S (>n or about May 2S, 1010. 1 caused a telegram to 

be sent over tin* lines of the Western Union Tele¬ 
graph Company addressed to A. K. Wilson, French Veritas, 
Land Title Building. Xew Orleans, La., a true and correct 
copy of which telegram was and is as follows: 
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“Panama City, Fla., May 28 , 1919. 

*»• »i. \V iIson, 

French Veritas, 

Land Title Bldg., 

Xew ( )rlcans, La.: 

CouM you come and give us deadweight capacity Ville de 
Dixmude? 

WILSOX. 

GFLF Sill mi I LDI X(J TO. 

Laid. (riii*-. acct.)" 

()n (trout about May 2!), 1!>1!>, a telegraphic message 
yas i ecei\ ed b\ me in answer to my telegram of May 28th. 
A short time thereafter a confirmation of said telegraphic 
message was received by me through the mails, in accord¬ 
ance with the usual practice of said A. F. Wilson when com- 
inumcatuig by telegram with the (iulf Shipbuilding Com¬ 
pany. A trm* and correct copy of said confirmation of 
telegram was and is as follows: 

“Xew Orleans, La., May 20th, 1910. 

t 'ontirmat ion. 

( iulf Shiphldg. (’o., 

Millville, Fla.: 

I liable to come (iive dead weight capacity Ville I)e 
Dixmude (Jet cubic contents of cargo space divide 
same by forty tins will give you approximately dead weight 
capacity in cargo holds Deduct tons oil stores and fresh 

water from this which should be about your dead weight 
capacity 

E. A. WILSON. 

t 'oiled." 

I he pi act ice ol tin* Western l nion Telegraph 
* onipaiiN at I anama f ity, in delivering messages to 
tin* (.till Shipbuilding ( ompany was to communicate such 
messages bt telephone to the office of the (iulf Shipbuilding 
( ompany. Xo written message was delivered to the Gulf 
Shipbuilding (ompany unless specially requested. A 
memorandum was usually made of such message by some- 
cue in the office ol the Gulf Shipbuilding Company. 
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FURNESS, WITHY & COMPANY, LTD., VS. 

I have carefully searched tin* l»; * of the (iulf Shipbuild¬ 
ing: (’ompany and have been unable to locate any memo¬ 
randum of the original message received on May 2D, 1D1D, 
as above described, and, on information and belied*, such 
memorandum has been lost or destroyed. 

(In information and belief, the Western Union Telegraph 
('ompany has destroyed all copies of such messages which 
mav have been in its tiles. 

The sources of mv information and the grounds for mv 
belied’ are letter^ which have been exhibited to me from 
the Western l nion Telegraph (ompany to Furness, Withy 
& Company, Ltd., dated October 2b, 1D2J, December 3, 1D23, 
and December lb, 1 D2.‘L 

On or about dune 11. HMD, I received through the West¬ 
ern l nion Telegraph Company a telegram signed by 

Tyler American Lumber (’ompany." A true and correct 
copy of said telegram was and is as follows: 

'*11 i >h rn I itinit Ti h (front. 

Millville, Fla., June 11th, 101D. 

W. L. Wilson, 

I hdlevieu St rat ford, 

1 Diiladelphia, I ’a., A 
D20 W. L. Wilson. 

c o A. foiinur, Furniss Withy Co., 

Furnish I louse. White I lull St., 

New York ('ity. 

\ erwee and I agree on Xinely-tliree Thousand Four 
Hundred Forty-four cubic feet in “Dixmude" Stop ’This 
devided by forty makes deadweight Two Thousand Three 
Hundred Thirty six tons Stop “Dixmude matters (). K. 
Stop I no Atlanta Thursday. wire me there yours and 
(’tumors decision. 

TYLFK AMKRICAX LFMBFR CO. 

K." 

1 have searchetl for the original message delivered to me, 
but 1 have been unable to find said original in* the files of 
(iulf Shipbuilding ('ompany or among- my personal liles. On 
information and belief, the said original has been lost or 
destroyed. 


no WARD SUTHERLAND, A. P. 0., ET AL. 
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On or about September 24th, 1920, as President of Gulf 
Shipbuilding Company, 1 sent a letter to Mr. William H. 
Knowles, as President of the Pensacola Maritime Corpora¬ 
tion. A true and correct copy of said letter was and is as 
follows: 


“Sept. 24, 1920. 

Mr. William H. Knowles, 

President Pensacola Maritime Corporation, 

I Vnsacola, Florida. 


Dear Mr. Knowles: 

1 have your letter of the 17th, regarding the “Yille De 
Dixmudc,” enclosing copy of letter from Elisabeth Om¬ 
nium (PEnterpriese. 

in tin* iirst place, the tonnage of this vessel was settled 
as per contract with the Agents of the buyer and the ap¬ 
proval of the Captain, and in the second place, the Gulf 
Shipbuilding Company is in litigation at the present time 
and its affairs are closed. 

(’ordiallv \ours. 


This allidavit is made in duplicate and to one of said 
duplicates I have annexed a copy of my said tele- 
921 gram of May 2Sth, 1010, to said A. E. Wilson ob¬ 
tained from the tiles of the Gulf Shipbuilding Com¬ 
pany and marked it “Exhibit A“ and written my name 
thereon for identification. 

I have also annexed to said duplicate affidavit the origi¬ 
nal confirmation of telegram from A. E. Wilson to Gulf 
Shipbuilding Company, dated May 29th, 1919, and marked 
it “Exhibit 1>“ and written mv name thereon for identifica- 
tion. 

I have also annexed to said duplicate affidavit a true copy 
of the telegram from Tyler-American Lumber Co. to me, 
dated .June 11, 1919. and marked it “Exhibit C,’’ and writ¬ 
ten mv name thereon for identification. 

I have also annexed to said duplicate affidavit a carbon 
copy of the letter to William II. Knowles as President of 
the Pensacola Maritime Corporation, dated September 24, 
1920, obtained from tin* tiles of the Gulf Shipbuilding Com¬ 
pany and marked it “Exhibit 1)“ and written my name 
thereon for identification. 

(Sgd.) 


WILLIAM L. WILSON. 
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FURNESS, WITHY & COMPANY, LTD., VS. 


Sworn to and subscribed bef nv me this .*51 st (lay of 
December, A. I)., 1D2M 

(S.ud.) .1. M. SAPP, 

[seal. | Xotarif Public. 

My commission expires March 2nd, 11*24. 

Stack of Florida, 

Escambia ('mint a: 

1, James Macgibbon, (Jerk of the (’ircuit Court of Es¬ 
cambia County, Florida, a court of record of said state hav¬ 
ing a (Jerk and an official >eal. do hereby certify that 
M22 J. M. Sap|> who>e name is signed and whose official 

seal is affixed to the jurat at the end of the foregoing 
affidavit, was on the date stated in said jurat, viz: Decem¬ 
ber Mist, 1J2M, a duly qualified and acting Notary Public 

of said state and dul\ commissioned as such Notary Public 

• • 

b\ authority of said state; that his acts and doings as such 
Notary Public are entitled to full faith and credit that as 
such Notary Public he had on the date aforesaid authority 
to administer oaths and that the signature to said jurat is 
his genuine signature and the seal affixed thereto his official 
seal. 

In testimony whereof 1 do hereunto set mv hand and tiie 
official seal of said court at Pensacola, in said County of 
Escambia, this 2nd dav of January, A. 1). 11)24. 

(Ngd.) ’ JAS. M A CO IB BON, 

As Clerk of the Circuit Court 

of Escambia Count if, Florida. 

M2M State of Florida, 

Escambia ( ' ountil: 

I, llenry Hilton (Sreen, Belgian Vice Consul at Pensa- 
cola, Florida, duly appointed, qualified and acting as such 
by authority of the Belgian (lovernment, do hereby certify 
that James Macgibbon, whose name is signed to the fore¬ 
going certificate, was on the date stated in said certificate, 
to-wit : January 2nd, PJ24, the duly qualified and acting 
Clerk of the Circuit Court of Escambia County, Florida, a 
court of record of said state having a clerk and an official 
seal; that said James Macgibbon was on said date duly 
commissioned as such Clerk: that his acts and doings as 
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such clerk arc entitled to full faith and credit, and that the 
signature to said certificate is his genuine signature and 
the seal afiixcd thereto is the official seal of said Court. 

In testimonv whereof I do hereunto set mv hand and seal 
at Pensacola, in Escambia County, Florida, this 2nd day 
of Januarv, A. 1). 1924. 

(Sgd.) IIENRY HILTON GREEN, [seal.] 
.Is lUdgian F icr-( 'uiish! at Pensacola , Florida. 

(Stamps.) 


M24 


Exhibit “A.” 


IJY.s7rn, 1’it ion Telegram. 

Panama City, Fla., May 2S, 1919. 

A. F. Wilson, 

French Veritas, 

Land Title Bldg., 

New ( Means, La. 

Could you come and give ns deadweight capacity Ville 
de I>ixmude ! 

WILSON. 

(IFLF SHIPBUILDING CO. 

I hud. (( dig. Acct.) 


♦ 


Exhibit “ B." 


I Yeshm I'nion Telegram. 

New Orleans, La., May 29th, 1919. 
(hmlirmation. 


<Inlf Shiphldg. ( V>., 

Millville. Fla.: 

Fnahle to conic. (Jive dead weight capacity Ville de Dix- 
mnnde (let cubic contents of cargo space divide same by 
forty this will give you approximately dead weight capacity 
in cargo holds Deduct tons oil stores and fresh water 
from this which should he about vour dead weight capacity 

A. E. WILSON. 


Collect. 
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FURNESS, WITITY A COMPANY, LTD., VS. 


:v2(\ 


Exhibit “A.’’ 
Wrstmi l unni Trlvqram, 


MillFla., June lltli, 1019. 

W. L. Wilson, 

1 lellevieu St rat Toni, 

Philadelphia, Fa., & 

W. L. Wilson, 

v * A. (’onnor, Kumiss Withy (\>., 

Kumiss House, Whitt* Hall St., 

New York Citv: 

Yerwee and 1 agree on Ninety-three Thousand Kour Hun¬ 
dred Eorty-four euhie feet in “Dixmude” Stop This di¬ 
vided hv tortv makes deadweight Two Thousand Three 
• • 

Hundred Thirtysix tons Stop “Dixmude" matters O. K. 
Stop I go Atlanta Thursday, wire me there yours and 
(’onnors decision. 

TYLER-AMERICAX LUMBER CO. 

S. 


i»_ t 


Ex HI lit T “ D.” 


Sept. 24, 1920. 

Mr. William II. Knowles, 

President Pensacola Maritime Corporation, 

Pensacola, Florida. 

Dear Mr. Knowles: 

1 have your letter of the 17th, regarding the “Ville de 
Dixmude", enclosing copy of letter from Elisabeth Omnium 
I)’Enterpriese. 

In the tirst place, the tonnage of this vessel was settled 
as per contract with the Agents of the buyer and the ap¬ 
proval of the Captain, and in the second place, the Gulf 
Shipbuilding Company is in liquidation at the present time 
and its affairs are closed. 

(’ordiallv vours. 
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Schedule ('-4. 


State of Florida, 

Count ft of liaii: 

liofoii- nu*, tin* undersigned authority, on the 10th dav 
<d January, A. I) 1924, personally appeared William L. 

" 7?"’ ' vho ’ me «r»t duly sworn, deposes and savs 

as follows: 

I r am ,ll ‘‘ S! ‘ me " ‘H'fin I*- Wilson who made an affidavit 
he I ore J. -M. Sapp, Xotary 1‘ul.lie, on Deeeinher dlst 1<)*J 
Supplementing my said affidavit of December dlst ]'<)•)•>" i 

ZJ:r ihl -' Sl.ipl.uildin.^ Companx"not 

Mil.' between July, 1919, and February, 19 l> 1. hut also he- 
tween July, 1918, and July, 1919. 

(S " ,l - ) WILLIAM L. WILSON. 

a ry," a! I) °1924 8111,s<>ri 1 M>< * me tliis 10th day of Janu- 

(Sgd.) J. M. SADI*, 

lSEAL | Notan, Public. 

My commission expires March 2, 11)24. 

State of Florida, 

Escambia Count/;: 

I. James Mncgihbon, Clerk of the Circuit Court of Kse im 
Florida, a court of record of said state haX 
a elerk and an official seal, do hereby eertil'v that J \f 
* npp, whose name is signed and whose official seal is affixed 

tile j",;!!"''," ‘“"'l of affidavit, was on 

I I , 1,1 Si "‘ l .l'"«"* vi/: Januarv Huh. 1!>->4 a 

' • 'I'Milihed and acting Xotary Public id’ said state and 

‘ " v ‘-""'missioned as such Xotary Public of said stale and 

said s'taTi-'tT.'t'r 1 aS , S " < ‘ l1 , Xo, :" y I>n,,Ii< - authority of 
I • that his acts and doings as such Xolarv Public 

ar ° "" '."r; 1 'r 1 ,ll 1 fait, ‘ il "‘ 1 —lit till- as such- Xolarv 
1 ! ,l : ll ‘‘ l "' "" 'late aforesaid antlioritv to ad- 

•*-J minister oaths and that the signature to said jurat 

1,1. offidiil'scalL 11 .* “* «*• -** »™'« 

14—4679a 
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In testimony whereof I do hereunto set my hand and 
the official seal ot said court at Pensacola, in said County 
°1 Kscamhia, this 12th day of January, A. I)., 1024. 

(Ntfd.) JAS. MACHIBBOX, 

As Clerk of the Cinaiit Court of 

Escambia Count if, Florida. 

State of Florida, 

Escambia Couuiij: 

I, Henry Hilton Hreen, Belgium Vice Consul at Pcnsa- 
<*ohi, I lorida, duly appointed, »puddled and acting as such 
l»\ authority <> 1 the Belgian (iovernnient, do hereby certify 
tliat Janies Macuibhon, whose name is signed to the fore- 
iHuni? cei iiticate, was on the date stated in said certiticate, 
to-wit: January 12th, PJ24. the duly <pudilied and acting 
Clerk of the Circuit Court of Kscamhia County, Florida, a 
court of record of said state havin'? a clerk and an official 
>eal; that said James Macirihhon was on said date duly 
commi.vHoned as such Clerk: that his acts and doings as 
>uch clerk are entitled tn full faith and credit, and that the 
siunat ui e to said cert ideate is his uvnuine signalure and 
the seal affixed thereto is the official seal ot said Court. 

In testimony whereot I do hereunto set my hand and seal 
at Pensacola, in Kscamhia County, Florida, this 12th day 
of January, A. 1 >., 1J24. 

< s ^l-) 1 1 KXB Y IllLTOX CKHKX, [seal.] 

.Is hi-hftau I /re ( ousut at /\ usarola, Florida. 

(Stamps.) 


330 


Schedule C-5. 


State of Florida, 

Count if o f I>au, ss : 

Before me, the undersigned authority, on the 31st day 
of December, 1023, personally appeared’Alfred Tyler, who 
heim? by me first duly sworn, deposes and says as follows: 

l am a resident of and have been the Mavor of Panama 
City, Florida. 

Between July, 101S, and February 2, 1010, 1 was Secre- 
t»u \ and I leasurer ot the Cull Shipbuilding Company. My 
connection with the Cull Shipbuilding Company arose out 
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of my appointment by the Alien Property Custodian of the 
United States Government to assist Mr. William L. Wilson 
in taking over the property and business of the Gcrman- 
Ameriean Lumber — at Panama City, Florida. 1 held the 
position of Secretary and Treasurer of the said German- 
American Lumber Company and after July, 1919, when the 
Gulf Shipbuilding Company was purchased by the said 
lumber company, 1 became the Secretary and Treasurer of 
the Gulf Shipbuilding Company. 

During my connection with tin' Gulf Shipbuilding Com¬ 
pany, I was intimately connected with the management of 
its business in my capacity as Secretary and Treasurer. 

On or about June 10, 1919, a conference was held at 
Panama City between Captain Adolph Verwee, representa¬ 
tive of the Soeiete Flisabeth Omnium dTlnterprises de la 
Panne Belgique and subsequently master of the Schooner 
“Yille do Dixmude," and myself, for the purpose of ar¬ 
riving at the measurement of cargo space and dead weight 
carrying capacity of the said “Yille do Dixmude.'” After 
such conference*, the said Yorwoe agreed that the cargo 
capacity of the “Yille de Dixmude” was 93,444 cubic 
331 feet. Said Yerwee also agreed that tin* dead weight 
carrying capacity of the vessel should be ascertained 
by dividing its cargo capacity in cubic feet by forty, in 
accordance with the instruct ions received by Gulf Ship¬ 
building Company from A. E. Wilson, of Bureau Yeritas 
on or about Mav 29, 1919. After the said conference, r 
despatched a telegram to Mr. W. L. Wilson, President of 
the Gulf Shipbuilding Company, a true and correct copy 
of which telegram was and is as follows: 


“Millville, Fla., June 11th, 1919. 

W. L. Wilson, 

Bellevieu Stratford, 

Philadelphia, Pa., & 

W. L. Wilson, 

c o A. Connor, Furniss, Withv Co., 

Furniss House, White Hall St., 

Xew York Citv: 

Yerwee and T agree on Ninety-three Thousand Four Hun¬ 
dred Forty-four cubic feet in ‘Dixmude’ Stop This dr- 
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FURNESS, WITHY A COMPANY, LTI>., VS. 


vidod l»y tortv makes deadweight Two Thousand Three 
• * 

Hundred Tliirt v-six tons Stop ‘Pixmude’ matters (). K. 

Stop. I no Atlanta Thursday, wire me there vours and 
* • • 

( onnors* <leeision. 

TV LED-AM KIM TAX LUMBER CO." 

This affidavit is made in duplicate and to one of said 
duplicate- I have annexed the original copy of said tele¬ 
gram obtained from the tiles of tin* (lull* Shipbuilding Com¬ 
pany, and marked it “Exliibt A’* and written me name 
thereon for identilieation. 

( S"< 1.) ALFRED TYLER. 

Sworn to and subscribed before me thi> 31st day of De¬ 
cember, A. D. 1923. 

[seal. | (So-il.) ,1. M. SAPI*, 

Xntan/ Public, 

My commission fxjiir >s March 2. 15>24. 

St\tk of I* i.orida, 

Escambia ( 'mlIlf II: 

I, dames Maeiiibbon, Clerk of the ('ircuit Court of Es- 

eambia < onnty, Florida, a court ot record of said state 

having a clerk and an oflieial seal, do hereby certify that 

• • 

d. M. Sapp whose name i- signed and whose oflieial seal is 
a fix ed to the jurat at the end ot the foreuroiuic affidavit, 
was on the date stated in said jurat, viz: December 31st, 
1923, a duly cpialitied and acting Xotary Ibiblie of said 
state and duly eommis-ioued as such Xotary Public* by 
authority ot said state*: lhat his acts and doings as such 
Xotary Public arc* entitled to full faith and credit that ns 
such Xotary Public la* had on tin* date* aforesaid authority 
to administer oaths and that the signature 1o said jurat is 
his irenuine signature and the seal affixed thereto his offi- 
cial seal. 

In testimony whereot I do hei*c»un!o set mv hand and the* 
official sc*al of said court at Pensacola, in said County of 
Escambia, this 2nd day of January, A. D., 1924. 

(Surd.) JAS. MACC.TBBOX, 

As (h 1 1’ of the ('ircuit Court of 

Escambia Count//, Florida. 
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State of Florida, 
hscambia Count tj: 

V l;"riT'' n Vico Consul at Pensacola, 

•u l -i ’v . :ln<l as such hv 

‘I V, ! T ( '<'vennnent. do liorehv cert ifv that 

James Macgihhon, whose name is signed to the foregoing 

V 1 W’" ,l ' < Sli,l '‘ l1 in si| i<I eertitieate, to-wit” 

... -ll< ,.’ ''A - dl, ‘ July <|ttalified and acting Clerk of 

te * •"‘•nit Court of Esenmhia Countv, Florida i 

° , 0t ol r ai ’ 1 I'avinsr a 'clerk and 'an 

»fl «‘ial seal: that said James Macgihho,, was on said 

, 1 °nunissiotied as such Clerk: that his acts and 
• mdlh-.i'V ' C , '" 11 * ait It and credit, 

oiiu lli.it tlio sii»natni(. t o said oorlitififn i< l ; . 

■ i m t» 1111!i a i( i s 111s <*•(*iiiiiijo s I . r . 

sahi''conri S ""' is "^'l seal ot 

la testimony whereof I do hereunto set my hand and seal 

a ensacola in Kseamhia County, Florida, this Ihid dav 
ot .January, A. I). • 

(Sad.) HENRY IIILToX <;|.>FK\. || 

hrtfltau I trr ('nnsnl at Pninarota, Florida. 


«>•> i 


S(’II KDl'LK ( Mi. 


Spate of Florida, 

Count tf of Ha a : 

Keloie nie the undersigned authority, on the Kith dav 
. anuary A. I). 1024 |,ersonally appeared Alfred Tvler, 

lows'. ' S ' ' s "' ,,r "’ ,|, '' ms " s aad says as'fol- 

limit he same Alfred Tyler who made an allidavil he fore 
, •'!. Sapp, Notary I’uhlic, Decemher .‘list, pry; Sm . 
plementing my said aflidavit of Decemher hist pry; | ' 

I was Secretary and Treasurer of the (iulf Shiphuildiii- 
ompain not only hetween July, pits, and Felu uarv, pip) 
lull also hetween Fehriiary. Ptpi, and Fehruarv, pid. 
n examination of said affidavit of Decemher hist pr»-> 
have ,1,severed that a typographical error was made"!,,’ 
ho hird line Iron, the end of the second paragraph thereof 

a that the year mentioned as the year lffP) therein should 
he the year 1018. 

(S S' d -) ALFRED TYLER. 
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FIKNKSS, WITIIY ti COMPANY, LTD., V$ 


Sworn to ami subscribed before me this 10|li day of Jan¬ 
uary, A. D.. 1J24. 

(Sgd.) J. M. SAPP, 

[skal.1 Sot ary Public . 

My commission expires Maivb 2, 1!>24. 

Statk of P locii»a. 

Es< amhia County: 

I. dames Mac(iibbon, Clerk of tin* Circuit Court of Ks- 
cambia < ’ounty, Florida, a court of record of said state hav¬ 
ing a clerk and an otlieial seal, do hereby certify that d. M. 

• • 

Sapp, whose name is signed and whose official seal is affixed 

to the jurat at the • nd of the foregoing affidavit, was on 

the date stated in said jurat, viz: January 10th, 1024, a 

duly ipialitied and acting Notary Public of said state 

3‘Id and dulv eninniissioiied a< such Xotarv Public bv 

• • • 

of said state : t hat bis acts and doings as such Xotarv 

• 

Public arc entitled to full faith and credit that as such 

Xotarv Public In* bad on the date aforesaid authority to 
« • 

administer oaths and that the signature to said jurat is his 
genuine signature and tin* seal affixed thereto bis oflicial 
seal. 

In testimony whereof I do hereunto set inv hand and the 
• • 

oflicial seal of said court at Pensacola, in said Countv of 
Kscambia, this 12th day of January, A. I)., 1! >24. 

(Sgd.) ’ JAS. MACGIBBOX, 

J.s Clerk of the ('ireuit Co art of 

Escambia ('lanifu. Florida. 

Statk of Flocida, 

Escambia < 'mint a: 

I, Henry Hilton (ireen, Belgian Vice-Consul at Pensa¬ 
cola, Florida, duly appointed, qualified and actinir as such 

bv authority of ihe Belirian Government, do hereby certifv 
• • • • 

that James Mactlibbon. whose name is signed to the fore¬ 
going certificate, was on the date stated in said certificate, 
to-wit: January 12, 1!>24, tin* duly qualified and acting Clerk 
of the (’ireuit Court of Kscambia County, Florida, a court 
of record of said state having a clerk and an oflicial seal: 
that said James MacGibbon was on said date dulv conmiis- 
sioned as such Clerk; that his acts and doings as such clerk 
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od it led t o full faith and credit, and that the si-nature 
<«* -sa.d eerldteate is his genuine si-nature and the s"d 
athxed thereto is the official seal of said Court 

In testimony whereof I do hereunto set niv hand 

i'r . io'i !> ! 111 Kseiimhia County, Florida, 

tins l_th day ot danuarv, A. I) p ,->4 

(S f d -) . HKXliV IIILTOx’dRKKx, |sev, | 

A* lid 1 kt ('onsnl „t l>, „ s , Uo i a 


>() 


i». > 


*»<)- 
. >.» I 


ScMKhrLK (’-7. 


Statk of Florida, 

Countf/ of Han, 

Me fore me. the undersi-ned authority, on the loth dav „| 
; anuan, 1dL4, personally a|.|.eared A If ml Tvler, who’he¬ 
ms hy me lirst duly sworn, deposes and savs as follows- 

(’it.^Florida! 11 " 1 .. <m ‘ " u ‘ Manama 

Met ween duly, IMS, and Fehruary 2. 1921, I was Seere- 

t'liya.id treasurer of the d,,If X|,ipb,,ildi,i-C pane \|v 

eonneelion wit I, |he (inlf Shipbuildin- - an.se on of mv a 

point men, hy the Alien ..r.y Custodian of the tnitl'l 

States Cover,inieiit to assist Mr. William 1,. Wilson in Ink 
mu me, the property and business of the dermal,-American 
Lumber ( on,pane at Manama City, Florida. I held the posi- 
tmn ol Secretary and Treasurer of the said derma,,- \nieri- 
en.i lam,her Company and after duly, 191K, when the dull’ 

• hiphtiildiny: < ompany was purchased hv the said lumber 
< onipany, I became the Secretary and Treasurer of the dull' 
Shiphnildnifr Company. 

I>nri„^ ,„y connect. will, the d„|f Shipbuildin- Com- 

• ' ' "* ls mt,mutely eonneeteil will, the mana-ement of 

• ts husmess m my capacity as Secretary and Treasurer 

" ° r Jh "“ 1". MMP, a conference was held' at 

T .mama < Hy between Captain Adolph Verwee, represent-, 

Ol the Socete Klisabeth Omnium ,I 'Km reprises do la 

‘•Vi'l'h- I’" M- 1 '" !,ll< ! s "bsei"ten"y master of the Schooner 
.' -lie « e D.xmude ’. and myself, for ,|,e purpose of 

IIOIIU at the measurement of oarjfo space and dead wei-ht 
earmnsr capacity of the sahl “Ville do Dixunah- ” 
such conference, the said Verwee a-reed that the'e-.r-o ‘ 

'I® Mixmude” was 91,444 dZ foet 
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Said Yerwee also agreed that 1 lit* dead weight carry- 
338 ing capacity of the vessel should he ascertained by 
dividing its cargo capacity in cubic feet by forty, 
in accordance with the instructions received by Gulf Ship¬ 
building Company from A. K. Wilson, of Bureau Veritas 
on or about May 23, 1313. After tin* said conference, 1 
despatched a telegram to Mr. \\ . L. Wilson, President of 
the Gulf Shipbuilding Company, a true and correct copy of 
which telegram was and is as follows: 

“Millville, Fla., June 11th, 1313. 

W. L. Wilson, 

I h lievieu St rat ford, 

Philadelphia, Pa., A 
W. L. W ilson, 

c o A. Connor, Kumiss, Withy Co., 

Furniss House, White Hall St., 

Xcw York (M1 v: 

\ erwee and I agree on Ninety-three Thousand Four 
Hundred Forty-four cubic feet in “ Dixinude'* stop I'll is di¬ 
vided by forty makes deadweight Two Thousand Three 
Hundred Thirty-six tons stop “Oixmude matters (). K. 
stop I go Atlanta Thursday, wire me there yours and Con¬ 
nors decision. 

TYLFK-AM FIHCAX MWIBKK CO.” 
(Sg-d.) AFFRFO TYLER. 

Sworn to and subscribed before me this Kith day of Jan¬ 
uary, A. !>., 1324. 

( Sgd.) J. M. SAPP, 

[seal.] Xofnr/t Public. 

My commission expires March 2, 11 >24. 

Siam; or Flotmoa, 

Escambia ('aunt // : 

1. James Macgihbon, Clerk of the Circuit Court of Hs- 
eambia < ’oiinty, Florida, a court of record of said state hav¬ 
ing a clerk and an official seal, do hereby certify that J. M. 

Sapp, whose name is signed and whose official seal is 
333 affixed to the jurat at the end of the foregoing affida¬ 
vit. was on the date stated in said jurat, viz: Janu- 
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nrv 10th, 1924, a clulv oualitmd ami acting Notary Public* 

<>f said state* ami duly commissioned as such Notary Public 

• • 

by authority of said state*: that his ae*ts and doings as such 

Notary Public are* entitled to full faith and credit that as 

such Notary Public* he had on the elate aforesaid authority 
• • 

to administer oaths and that the signature to said jurat is 
bis genuine signature and the* se»al affixed thereto his official 
seal. 


In testimony whereof I do hereunto set my hand and the 
• • 

official seal of said court at Pensacola, in said County of 
Escambia, this 12th day of January, A. D., 1924. 

(Sgd.) * JAS. MACGIBBON, 

A v Clerk of the Circuit Court 

of Escambia Count if, Florida. 

State of Florida, 

F scorn hi a ('onnfif: 

I, Ilenrv Hilton Green, Belgian Vice Consul at Pensa¬ 
cola, Florida, duly appointed, <|iialifie*d and acting as such 
by authority of the Belgian Govornme*nt, do hereby certify 
that James Macgibbon, whose* name is signed to the fore¬ 
going certificate, was on the date stated in said certificate, 
to-wit : January 12th, 1924, tin* duly <pialilh*d and acting 
(Jerk of the Circuit Court of Escambia County, Florida, a 
court of record of said state* haying a clerk and an official 
seal: that said James Macgibbon was on said date* duly com- 
missioned as such (Jerk: that his acts and doings as such 
clerk are entitled to full faith and credit, and that 
340 the* signature to said ccrtilie*ate is his genuine* signa¬ 
ture* and the seal affixed thereto is the official seal of 
said Court. 

In testimony whereof I do hereunto set m\ T hand and seal 
• • 

at Pensacola, in Escambia County, Florida, this 12th day of 
January, A. T)., 1924. 

(Sgd.) HENRY HILTON GREEN, [skal.1 
As Hclffian Vice-Consul of Pensacola , Florida. 

(Stamps.) 
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241 fc.rtrarts from Smatr Document 182, 

(V.)th ('nntjrcss, *2wl Sissinn. 

Offered as Part of Plaintiff's Case. 

Page 62. 

Statement of aetual cash, I’nited States Liberty bonds, 
other securities, and property in banks or with individ¬ 
uals and companies of various corporations which were 
liquidated or in process of liquidation not records on 
Alien Property Custodian's books as of April 14, 1!)2r>. 

< )uistan«liim. 


Naim* <*l 


Tru>t. 
]:»:: i.gjo. 


Notes, ar- 
Alien counts ro- 
IToporty reivable. 
i 'usto<liun ainl < »i h*ii 


Mlscol 
ia nrt »us 


<’or]»oratioii. interest, aeeounts. property. 


Total 

value. 


Aiueriean Lum¬ 
ber Co. 


•jc.7. ir»l 7s M». oo L7:..1C»1.7s 
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l\j 1 1 arts front Si ikiI e Doctntouf 1S2, 
60/// >>-, 2m/ Session. 

Offered as Part of Plaintiff's Case. 


Pages 112-114. 

American Lumber Co. and (lulf Shipbuilding Corporation. 

Tin* American Lumber Co. and the (lulf Shipbuilding 
Corporation, which the American Lumber Co. had pur¬ 
chased in duly, 1018. were liquidated after about a year of 
operation under the supervision of the Alien Property 
Custodian, and the physical assets, the book value of which 
amounted to $2,082,026.67, were sold, after 10 days' adver¬ 
tisement, for $1.422,0110, subject to the payment of certain 
outstanding mortgages. Several prospective bidders from 
distant points complained of the inadequacy of the time 
to inspect the property, particularly the immense timber 
lands, estimated at 160,000 acres. 

The purchase of the (lulf Shipbuilding Corporation for 
$100,000 resulted in a loss of about $40,000. One of the 
incorporators and a substantial shareholder therein, who 
was also a director of the American Lumber Co., was paid 
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$1,000 for negotiating the purchase. There was also al¬ 
lowed t«> this same director $."3,000 as compensation for serv¬ 
ices in selling a schooner constructed by the company, for 
the sale of which the Pensacola Maritime Corporation was 
also paid a commission of $.14,386.77. 

There was paid to Alien Property Custodian representa¬ 
tives from the funds of the American Lumber Co., bv au- 
thority of the board of directors, approximately $40,000 in 
excess of the amount approved by the Alien Property Cus¬ 
todian and despite his protest against such payments. 
Other payments were made from the funds of the corpora¬ 
tion for which adequate accounting was not found. Certain 
anchors and chains of the appraised value of $8,.V)0, 
343 which were the property of the Gulf Shipbuilding 
(’orporat ion, were apparentlyabandoned and possibly 
taken by dealers who had purchased similar articles from 
the United States Shipping Board. There was also paid 
from the funds derived from the proceeds of this company 
and deposited in the Treasury $800 as extra compensation 
to E. P. II. West while acting as chief of the corporation 
management division. 

Pages 151-152. 

West, E. P. II. 

Attorney and acting chief of the corporation manage¬ 
ment division; salary, August 1, 1022, to September, 1025, 
$3,600 per annum. 

Additional payments, unsupported by evidence justify¬ 
ing same and concerning the first one of which the Assistant 
Attorney General expressed the opinion that it was made in 
violation of law, were reported May 0, 1020, to the Alien 
Property Custodian for collection, as follows: 

(1) Amount paid by Treasury check No. 17087, 

dated Jan. 10, 1024 $300 

(2) Amount paid by Treasury check No. 20208, 

dated Mar. 20, 1025 500 

(3) Amount of draft No. 220751, dated December 

20, 1023, drawn by the United States Na¬ 
tional Bank, Denver, Colo., on the Seaboard 
National Bank, New York, in favor of E. P. 

H. West . 400 
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(4) Dialt Xo. 2208(>7, dated I>i*c*«*iiiIh»i* 28, 1!)2.‘>, 
drawn by l nited States Xational Hank, 
Denver, Colo., on tin* Sen hoard Xational 
Hank, New York, in favor of II. I*. II. West 


:ioi i 


$!,:>< )o 


(I) Charge for this item of $.’>00 was made against the 
American Lumber Co., trust Xo. 220. The bill rendered 
by Mr. West, which received the approval of Thomas W\ 
Miller, Alien Property Custodian, is stated as fol- 
.*44 lows: 

I* or special services in connection with the Ameri¬ 
can Lumber ( o., including trip to Pensacola and St. An¬ 
drews Hay to locate further tiles and information, and ex¬ 
amination ot files and obtaining information which might 
no ot value in future defense of claims tiled and expected to 
be tiled for alleged misrepresentation of the tonnage of 
ships sold; and conferences with various former officers 
and employees of the company, $.‘>00. 

The records clearly indicate that Mr. West was reim¬ 
bursed by other payments for expenses incurred hv him 
in his various trips made to protect tin* interests of the 
Alien Property t ustodian from the American Lumber Co., 
and there is absolutely no evidence in the tiles of any nature 
indicating that any services were rendered by Mr. West in 
connection with the American Lumber Co., other than that 
necessary for him to perform as acting chief of the Division 
of Corporation Management. 

24b In the Supreme Court of the District of Columbia. 

In Kpuity. Xo. 42*727. 

I'Yhnkss, Withy & Company, Ltd., Plaintiff, 

against 

Ilow.xim W. Si thkiu ani*. Alien Property Custodian, as 
trustee of the Assets of The American Lumber Com 
pany and (lull* Shipbuilding Company, and Frank White, 
the Treasurer of the Cnited States, Defendants. 

Stipulation as In One Exhibit. 

It is hereby stipulated and agreed by and between the 
attorneys lor the respective parties above named— 


now.xrn srTirF.iiLAXD, a. v . c., et au 
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1. That the blue print, “Ilai^lit Exhibit 1, May 13, 1920, 
E. I.” which was marked in evidence at the time of the 
taking of the deposition of Mr. Robert S. Haight on May 13, 
192(1, and which deposition at the trial was offered and 
marked “Plaintiff's Exhibit No. 2, (4. L. II.” need not be 
printed in the record on appeal, but 

2. That copies thereof may be used by either party on 
the argument of the appeal in the above entitled case. 

Dated, August 4, 1927. 

CHARLES IIEXRY BUTLER, 
JOHN A. KRATZ, 

At t <>r nr if s for Plaintiff. 
HARVEY W. JACOB, 

Attorneys for Defendants. 

340 I approve the foregoing Statement of Evidence in 
this cause. 

Dated, Washington, D. C., Sept. 1, 1927. 


WEXDELL P. STAFFORD, 

Justice. 


We approve* and consent to the foregoing Statement of 
Evidence in this cause. 

Dated, Washington. D. C., August 10, 1927. 

CHARLES HEXRY BUTLER, 
JOIIX A. KRATZ, 

At hour ns fur Plaintiff. 
HARVEY W. JACOB, 

Attorney for Defendants. 

Endorsed on cover: District of Columbia Supreme Court. 
So. 4079. Furness, Withy A Company, Limited, appellant, 
vs. Howard Sutherland, Alien Property Custodian, &c., 
et al. Court of Appeals, District of Columbia. Filed Dec. 
1, 1927. Henry W. Hodges, clerk. 
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Stipulation of Counsel Correcting Transcript of Record 


Court of Appeals of the District of Columbia 

APRIL TERM, 1928. 


No. 4679. 


FERNESS, WITHY & COMPANY, LIMITED, 

APPELLANT, 


VS. 


HOWARD SUTHERLAND, ALIEN PROPERTY 
CUSTODIAN, &u., ET AL. 


FILED MW II, 1928. 


Court of Appeals of the District of Columbia, October 

'Perm, 1927. 

No. 4()79. 

Furness, Withy A - Company, Limited, Appellant, 

against 

Howard Sutherland, Alien Property Custodian, as 1 rus- 
toe of tin 1 Assets of The American Lumber Company, and 
Frank White, Treasurer of the United States, Appellees. 


Stipulation. 

It is hereby stipulated and agreed between the attorneys 
for the parties hereto that lines eighteen to twenty-five both 
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inclusive on page one hundred and liinely-five of (he Tran- 
S, ' ri|lt 01 Kw ‘ or «l filed herein he corrected to read as follows: 

‘‘the purehaser whereby it agreed to take the boat at $:Ur>,- 
HXUlo, being about $7~>,(NM).(It) less than the original con- 
1 -ael price plus extras. Of course, if the armistice had not 
>een signed, the purchasers would have been very glad in- 
• yed to take the boat at the contract price and the (lull' 

J.-'iil' ,o"” ( rV a " y ’ of U >** »f «l>«iit 

$48 SHI ' h,,v ‘* n of approximately 


It is further stipulated and agreed that if anv order of 

flic ( ourt is necessary to effect the above correction, such 

order may be entered on motion of either party without 
notice to the other. 


IIAHVKY I). JACOB, 

Attorney for Howard Sutherland, A tin/ 
Property Custodian, as Trustee of tln> 
Assets of tJ/e American Lumber Com- 
pan/i, and Frank White , Treasurer of 
the t nited States , pptdlees, 

rilAKLKS IIHXKY lU’TLKK 
.TOIIX A. KRATZ. 

Attorneys for Furness , With if d : 

Company, Limited , Appellant . 


I hndorsed:] Xo. 4(17!). Fimicss, Williv < \>., Limited 
Appel In lit, ngninst Howard Sutherland,* Alien Property 
Custodian, as Trustee of the Assets of The American Lum¬ 
ber ( ompany, and Frank White. Treasurer of the United 
Stales, Appellees. Stipulation of counsel correctint* record 
Attorneys: Harvey I). Jacob, for Appellees; Charles Ilenrv 
miner, John A. Kratz, for Appellant. Court of Appeals, 
District ot Columbia. Filed May 14, 1928. Henry W 
Hodges, Clerk. 
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COURT OF APPEALS 
OF THE DISTRICT OF COLUMBIA. 


Furness, Withy & Company, Limited, 

Appellant, 


a gain si 

Howard Sutherland, Alien Property 
Custodian, as Trustee of the Assets 
of The American Lumber Company 
and Gulf Shipbuilding Company, 
and Frank White, the Treasurer of 
the United States, 

Appellees. 



In Equity 
No. 4(17!). 


BRIEF FOR APPELLANT. 


This is an appeal from a decree entered in the Su¬ 
preme Court of the District of Columbia dismissing the 
bill of complaint, after trial, Mr. Justice Stafford 
presiding. 

At the outset we call the attention of the Court to the 
fact that the gravamen of the complaint is really a wrong¬ 
ful act done in the course of business by an officer of a 
Florida corporation, whose entire stock was owned by the 
Alien Property Custodian, namely, the American Lum¬ 
ber Company, acting through its subsidiary and instru¬ 
mentality, the Gulf Shipbuilding Company. 

The plaintiff herein does not claim that any wrongful 
act was personally done by the Alien Property Custodian 
or bv anv one of his successors in office. 
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The fact that the Alien Property Custodian as sole 
stockholder dissolved these Florida corporations, liqui¬ 
dated them and now has possession of all the assets is 
merely the occasion which gives this Court jurisdiction 
in equity in this suit. 

The suit is in equity and in its essence is an action 
analogous to a creditor's bill to follow the assets of a 
dissolved corporation into the hands of the person who 
has received them. 

The natural equities ot‘ the case are with the plain¬ 
tiff and if the plaintiff is not given a decree it is left 
without remedv, for there is not anv remedv at law in 
this case. 


The facts and authorities will be dealt with in detail, 
but at the outset it should be stated that the question 
really before the Court, in a word, is whether the Ger¬ 
man stockholders, who were alien enemies, shall be en¬ 
riched by receiving sums unjustly acquired, which, to¬ 
gether with the moneys properly in that trust, now 
amount to upwards of $(>60,000, in total disregard of the 
rights of a British Corporation which has suffered lieav- 
ilv by reason of the transaction involved in this action. 

Eventually, unless this claim is allowed, the total of 
this fund with accrued interest will go back to the Ger¬ 
man stockholders. 


Neither the United States nor the Alien Property 
Custodian will be a cent poorer if judgment is given for 
the plaintiff. 
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Statement of Facts. 

1. The Florida Corporations and the Alien 
Property Custodian. 

It is admitted bv the answer that: 

Previous to the month of January, 1918, a corpora¬ 
tion known as tlie Gcrman-American Lumber Company, 
whose stock was entirely owned bv IT. Julius Schrever, 
and by the Court Treasury of the German Principality of 
Schaumburg-Lippe, had been duly organized and was 
then existing under the laws of the State of Florida. 
This corporation was operating at Panama City, Florida. 

In January, 1918, A. Mitchell Palmer, the then Alien 
Property Custodian, seized the capital stock of the Ger- 
man-American Lumber Company and caused its name to 
be changed to the American Lumber Company. The 
Alien Property Custodian, who was the sole stockholder 
after the seizure had been made, elected William L. Wil¬ 
son, W. A. Blount, E. R. Malone, Hollins X. Randolph, 
and C. S. Ilebbard as Directors, and the same William L. 
Wilson was elected President of the company, and Alfred 
Tyler was elected as Secretary and Treasurer. Com- 
plaint, parayraph fourth (Ilcc., p. 4); Answer f para- 
cjraph fourth (Pee., p. 49). 

About July, RMS, the American Lumber Company 
purchased the entire capital stock of the Gulf Shipbuild¬ 
ing Company, which was also a Florida corporation, and 
which was operating on land owned by the American 
Lumber Company. The same live gentlemen who were 
Directors of the American Lumber Company were elected 
Directors of the Gulf Shipbuilding Company, and Wilson 
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and Tyler were elected to the same otTices in the Gulf 
Shipbuilding Company that they held in the American 
Lumber Company. Complaint, paragraph fifth (Fee., 
p. 4); Answer, paragraph fifth {Fee., p. 50). 

One hundred per cent, of the stock of the Shipbuilding 
Company was held by the Lumber Company, and one 
hundred per cent, of the stock of the Lumber Company 
stood in the name of the Alien Property Custodian. The 
Companies possessed common Directors and common ofii- 
cers. Wilson was in complete control of the activities 
of both companies, as the appointee of the Alien Prop¬ 
erty Custodian. The American Lumber Company was, 
in fact, using the Shipbuilding Company merely as an 
instrumentality for the transaction of its shipbuilding 
business. 

On February 2, 1921, the American Lumber Company 
and the Gulf Shipbuilding Company were dissolved under 
the laws of the State of Florida. After the dissolutions, 
the entire assets of these corporations, amounting to up¬ 
wards of $Gf>0,00(), were paid to the then Alien Property 
Custodian, as sole stockholder, and the said sum was de¬ 
posited by the Alien Property Custodian with the defend¬ 
ant, Frank White, as Treasurer of the United States, in 
whose hands the said sum still remains to the credit of 
of the Alien Property Custodian. Complaint, paragraph 
eleventh {Fee., pp. 7, S); Answer, paragraph eleventh 
(Fee., ]>. 55); Stipulation, Exhibit A-87 (Fee., p. 193). 


2. The ('tnitnu t with the Societe 
Elisabeth. 

It is admitted that, on September 25, 1918, the Gulf 
Shipbuilding Company and the Societe Elisabeth Dm- 
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ilium Francobelge d'Entreprises do la Panne Belgique, 
hereinafter called Societe Elisabeth, entered into a con¬ 
tract for the purchase and sale of a wooden motor 
schooner, which was later named the Ville de Dixmude. 

This contract is set forth as Schedule A of the Com¬ 
plaint (lire., pi). 18-22), and paragraph Sixth of the 
Ansiccr admits that the copy of the Agreement is correct. 

This contract provided that the vessel would “be of 
about 2,200 tons (of 2,2to lbs.) dead ice iff lit cargo capac¬ 
ity under deck .” It was further provided that the pur¬ 
chasers were to pay for the vessel $147.50 per dead¬ 
weight ton in installments of which the first three were 
set forth in the contract and the balance was payable on 
delivery of the vessel. 

It will thus be seen that under the terms of the 
contract the price of the vessel teas based entirely on the 
tonnage, and would be greater or less in proportion to 
the tonnage of the vessel. 

It is interesting to note in connection with the com¬ 
mon management of the Lumber Company and of the 
Shipbuilding Company, that the bond for the completion 
of the Ville de Dixmude, which was given to the Societe 
Elisabeth, was signed jointly by the Gulf Shipbuilding 
Company and by the American Lumber Company. By 
this each became surety for the other. Stipulation, Ex¬ 
hibit A-2 (Dec., ]). 131). Cf. W. II. Grace & Co. v. Luckcn - 
bach (C. S. I). C. Ya. 1918), 248 Fed. 953, 955, where two 
corporations similarly situated gave a joint and several 
bond. Affirmed, 207 Fed. 070. 
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3. Furness, Withy dc Company as 

Agents. 

The final paragraph of the contract read: 

“The Buyers hereby appoint Furness, Withy 
& To., of New York, N. Y., their Agent in the 
United States upon whom all notices may be 
served, or demands made which are authorized or 
required to be given or made to or upon the Buyer 
by this contract.” 


Some days later Furness, Withy & Company received 
a cable from the Societe Elisabeth, which is set forth as 
Exhibit A-4 of the Stipulation, and which was confirmed 
by a letter which is Exhibit A-3 of the Stipulation (Fee., 
pp. 133, 13d). The material part of this cable ran as 
follows: 


ME1G.XAX 7 RUE OKS 1TAL1ENS PARIS 

Oct. y, iyis 

TO FTKXESS WITHY NEW YORK 
COPY OF CAlil.K DECEIVED 

RECEIVED OCTOBER 10, 11> 1S AT 10:10 A. M. 

INTRODUCED BY KELLOCK WE BEG YOU TO BE 
OUE AGENT IN AMERICAS STOP WE HACK BOUGHT 
FOE DELIVER 1 FIRST SOI'EMBER SCHOONER JJ50/2300 
TOSS TWO ENGINES 100 HP BUILT AT MILLVILLE 
FLORIDA BY PENSACOLA MARITIME CORPORATION 
YARD NO L’ STOP SHOULD BE MUCH OBLIGED TO YOU 
ACT IN THE BEST OF Ol’R INTERESTS H E GIVE YOU 
EVIL POWERS TO TAKE DELIVERY OF OCR STEAMER 
SHE WILL BE TRANSFERRED To BELGIAN FLAG AND 
NAMED HEINE ELISABETH STOP WE ARE SENDING 
CAPTAIN CHIEF ENGINEER AND FIRST OFFICER TO FIT 
OUT THE STEAMER THEY WILL COMPLETE THE CREW 
IN U S STOP PLEASE CABLE YOUR ANSWER STOP 
WE HAVE LICENSE FROM SHIPPING COMPTROLLER 
STOP WE HAVE ALREADY PAID 7.'000 DOLLARS TO 
1»ENSACOL A 1A R1 7 1 M E COR POR ATION. 

FOR DEV1SSCIIER CHAIRMAN OF SOCIETE ELISA¬ 
BETH A MANAGER 

MEIGNAN 7 RUE DES ITAL1ENS PARIS. 

HCB 

JHG 

SRO 

RAVEL 


i 


This cable was acknowledged by Furness, Withy & 
Company on October 10, 1918, Stipulation, Exhibit A-5 
{Rec., p. 137), as follows: 


MEIGNAN 

7 Rue Des It aliens 
Paris 

ACKNOWLEDGING YOUR CABLE WILL WITH PLEAS- 
F RE ACT AS YOUR AO EXT SUGGEST YOU SEND BY FIRST 
MAIL COPY OP PURCHASE CONTRACT DO YOU WISH US 
HAVE REPRESENTATIVE SUPERIXTEND BUILDIXG 01i 
SHALL WE AWAIT YOUR CAPTAIN 

FURNESS. 


As Furness, Withy & Company received no immedi¬ 
ate reply to this cablegram, in another cable which was 
sent to the Societe Elisabeth on October 14, they referred 
to their agency again as follows: 

4 ‘Telegraphed you October tenth agreeing act 
your agent stop await your advices concerning 
credit openings stop suggest send Captain un¬ 
less you desire our representative superintend 
building.” Stipulation, Exhibit A-8 {Rec., p. 
140). 


To this suggestion that the representative of Furness, 
Withy & Company should superintend the building So¬ 
ciete Elisabeth replied in the negative by cable and by a 
confirming letter— Stipulation, Exhibit A ll —“Captain 
Verwee sails by next mail”. 

These early dealings between the parties corroborate 
most effectivelv the testimonv of Mr. Connor as to the 
scope of t he agency of Furness, Withy & Company, which 
was brought out by Mr. Wickcy on cross-examination. 

“The contract between Societe Elisabeth and 
the Gulf Shipbuilding Corporation and American 
Lumber Company was turned over to me when 
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Furness, Withy & Company were asked to act as 
fiscal agents of Soeiete Elisabeth and I had entire 
charge of it throughout ” (lice., p. 77). 

Furness, Withy & Company were to act merely as 
fiscal agents for the Soeiete Elisabeth, and were not 
charged with the duty of superintending the construction 
of the vessel, as thus appears from the early interchange 
of cables. 

The only concern which Furness, Withy & Company 
had with respect to the vessel was in the relationship 
which her tonnage would have when she was completed 
to the final payment that would then have to be made. 

4. Vvnvee's Status. 

Captain Yerwee was sent out from Belgium by the 
Soeiete Elisabeth to superintend the fitting up of the 
vessel, and to take* command of it when it was put in 
commission (liec., p. 78). 

Counsel for the Alien Property Custodian in their 
opening statement asserted that the evidence would show 
that Furness, Withy & Company had made, in a measure 
at least, this Captain their agent to keep them advised 
of the progress of the work. 

To this it is suflicient to say that there is not a shred 
of testimony in the record to sustain this assertion, but 
that, on the contrary, Mr. Connor testified as follows: 

“Yerwee was acting entirely independent of 
my firm in so far as the equipment of the ship was 
concerned. We did not appoint him as our agent, 
to pass on the question of dead weight” (Bee 
p. 78). 


5. The Const ruct ion of the Yille dc Dixmude. 


The construction of the Dixmude was considerably 
delayed ( Stipulation, Exhibits A-19, A-20 , A-21, A-22, 
etc.; Ree.y pp. 140-149) but Furness, Withy & Company, 
as agent for the Societe Elisabeth, made all payments 
prior to the final payment as called for under the contract. 
Answer, paragraph seventh (Dec., p. 52). 

The Dixmude was apparently completed toward the 
end of May, 1919 ( Stipulation , Exhibits A-28, A-2.9, A-30, 
A-3,1; Bee., pp. 155-101) and the time for final payment 


approached. 

The sum required for final payment for the ship, 
according to the contract, would be fixed so soon as the 
tonnage was known. 

About June 12, 1919, shortly after the completion of 
the vessel, William Wilson, representing the builders, 
and Mr. Connor, representing Furness, Withy Com¬ 
pany, had a conference in Xew York for the purpose of 
determining the balance of the purchase price of the 
vessel. Since the contract price was based upon the dead¬ 
weight tonnage of the vessel, the ascertainment of the 
deadweight tonnage was the question of primary impor¬ 
tance. 

At that time, as will be shown later, Mr. Wilson rep¬ 
resented that the deadweight tonnage of the vessel was 
2337 tons, but in view of the contention of the defendants 
that the price eventually agreed upon and paid was in 
the nature of a compromise and settlement, we desire to 
direct particular attention to the testimony of Mr. Con¬ 
nor to the effect that although there were incidental 
claims on each side, these incidental matters finally were 
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set off one against the other and settlement finally was 
made on the basis of the contract price per ton lor a 
vessel having a deadweight tonnage of 2337 tons. Mr. 
Wilson was not called as a witness, and Mr. Connor’s 
testimony, therefore, is the only testimony on the sub¬ 
ject. lie testified as follows: 

“Wo had several matters to talk about irre¬ 
spective of tin* deadweight. We agreed on the 
deadweight, for he said that the deadweight was 
2,337 tons. Once that was established we went 
into other matters,—demurrage, penalty for not 
finishing the ship on time as per the contract, ex¬ 
tra equipment, and other details. 

Wilson was claiming pay for extra equipment 
in addition to the price of the vessel per ton. 

I discussed all those questions. We discussed 
first the payment for the vessel on a deadweight 
capacity. Then we discussed other matters in 
addition to that. 

‘Q. Well, now, when we arrived at $120,000 
as final payment, that was in full settlement, was 
it not? A. Full settlement based on 2,337 tons 
dead weight capacity. 

‘Q. Will you answer my question, please, Mr. 
Witness, and if so we will get along? 

Mr. Wool soy: He has answered your question. 

Mr. Wickey, continuing: It was in payment of 
all the differences we discussed. It included 
eve rv thing. 

What I mean by everything is this: 

There was, in addition to the deadweight, which 
was established by him as 2,337 tons, other items 
that Mr. Wilson claimed, such as extra equipment. 
And then there were items that we claimed, such 
as demurrage, penalty for not having the ship 


ready as per the contract, over and above the 
three months’ demurrage allowed on the contract; 
and we effected a compromise. lie threw off all 
his equipment and we threw off the demurrage and 
all. 

Q. By throwing that off and taking the dead¬ 
weight tonnage you arrived at $120,000 to settle? 
A. No; we arrived at nothing after the payment 
of $120,000. In other words, he made claims for 
amounts of money, and we made counterclaims for 
demurrage and for penalties, and when (then?) 
we agreed to waive the whole thing. 

Q. And you arrived at the sum of $120,000 in 
full payment l A. At the sum of $120,000 to make 
up the payment for the ship based on 2,337 tons’ 99 
(Rec., pp. 81-82). 


Mr. Connor also testified, concerning his conversation 


with Mr. Wilson, as follows: 


“After talking with him I accepted his state¬ 
ment as to the dead weight and I paid him on that 
basis. We did not pay him right then and there. 
We did not pay him until July. 1 think it was 
July before we actually passed payment” (Iiec. f 

p. 81). 


0. The Tonnage of flic Ville do 
Dixm ude. 

The question of the deadweight of the vessel appears 
to have been mentioned for the first time in a letter from 
Wilson to Connor of May 6, 1919— Stipulation, Exhibit 
A-2H (Roc., ]). 154)—in which Wilson said: 

“ * * * We do not as yet know the exact 
tonnage of the vessel, nor do we know its com¬ 
plete cost, nor the value of the extras which will 
be added by the Captain. * * * ” 
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On May 10, Verwee telegraphed to Furness, Withy & 
Company giving the tonnage of the vessel for Govern¬ 
mental purposes, but adding “no deadweight given.” 
Stipulation, Exhibit A-29 (Err., p. 158). 

After this time it appears that Yerwee had communi¬ 
cated doubts as to the tonnage* of the Dixmude to his 
principals, because on May 20 they cabled to Furness, 

Withy & Company: 

“Yerwee telegraphic nouveau desaccord avec 
constructeurs au sujet deadweight insitions pour 
(pie deadweight soit regie avec Yeritas stop.” 
Stipulation, Exhibit A-.33 {Hoc., p. 160). 


Mr. Connor at once communicated the substance of 
this cablegram to Wilson in a telegram dated May 27, 
1919, in which lie said: 


VILLKDIXMUDE UNDERSTAND THERE IS SOME DIS- 
AG RE EM ENT WITH YOU REGARDING DEADWEIGHT 
STOP HAVE RECEIVED CABLE FROM PARIS STATING 
THAT THEY INSIST DEADWEIGHT BE REGULATED 
WITH VERITAS AND PRESUME YOU WILL ARRANGE 
THIS STOP PLEASE TELEGRAPH SITUATION 8TOP 
HAVE AGAIN CABLED TO LONDON REQUESTING 
AUTHORITY TO SETTLE ALL MATTERS APPERTAINING 
TO Tills VESSEL, WILL ADVISE AS SOON A8 REPLY 
RECEIVED. 


Stipulation, Exhibit A-34 (Hoc., p. 160). 


To this telegram Wilson at once replied that there 
was no disagreement regarding tin* deadweight and that 
he was having a survey made. Stipulation, Exhibit A-35 
(Rec., p. 161). 

What was this survey? 

We direct the attention of the Court to a letter writ¬ 
ten by the Bates & Kogers Construction Company to the 
American Lumber Company, Attention of Mr. W. L. Wil- 
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son. Stipulation , Exhibit A-45 (lire., p. 166). This let¬ 
ter, which is very important, is as follows (italics ours): 

“Bates & Rogers Construction Company 

Agent 

American Lumber Company 

St. Andrews Bay Shipyard 

Millville, Florida, June 4th, 1019. 

“The American Lumber Company, 

Millville, Florida. 

Attention Mr. W. L. Wilson. 
“Gentlemen: 

“Tn compliance with your request, we are hand¬ 
ing you herewith statements of tonnage, and meas¬ 
urements of the Villa de Dixmude. 

“The term ‘Deadweight tonnage ’ expresses the 
number of tons, of 2,240 pounds, of cargo, stores, 
and bunker fuel, that a vessel can transport. The 
term is applied to weight only, and never to 
volume or space. It is the difference between the 
tons of water a vessel displaces light, and the tons 
of water the vessel displaces when submerged to 
the load water line. The load water line is the 
freeboard line as established bv the classification 
soeietv, under whose rules the vessel is surveved 
and classed. The term ‘deadweight tonnage’ is 
used interchangeably with the term ‘deadweight 
carrying capacity. ’ 

“All of our calculations have been based on care¬ 
fully made measurements, taken on the boat, as it 
stood in the water, May 23rd, 1919. At that time 
there were, in the boat, considerable stores, for 
which a due allowance should be made. We esti¬ 
mated that these stores weighed about 45 tons. 
This matter will have to be settled between you 


and ! lie buyers bv agreement, as we had no way 
of determining the exact amount of stores on 
board, while they, no doubt, have a list of all ma¬ 
terials they had on hoard at that date, from which 
list it will be easv to determine the exact weight of 
these materials. 

“We have calculated the freeboard, from the 
established Hides as we interpret them, to be 
5' 10 1 'V *; thus placing the load water line 19' 10Vs” 
above the keel. Our deadweight tonnage, there¬ 
fore, is based on the difference in weight of the 
seawater displaced by the boat at the line 19' lOVi" 
above the keel, and the weight of seawater dis¬ 
placed by the boat when submerged to a line drawn 
from a point 11' above the keel at the bow, and a 
point 11'fi" above the keel at the stern, plus 45 
tons, of -,‘240 pounds, which we allowed for stores. 

“Should the surveyors of the Bureau Veritas 

• 

assign a different freeboard from that we calcu¬ 
lated, vou can arrive at the correct deadweight 
tonnage by subtracting from, or adding to the 
amount we figured, 17.927 tons per inch of dif¬ 
ference between the Freeboard as we have estab¬ 
lished it, and as mav be established bv the bureau. 
That is, should the Bureau assign a greater Free¬ 
board, then vou subtract from, if tliev assign a 
lower Freeboard, then add to, 

“Light water lino. May 23, 1919 with stores on 
board: 


Forward .1 1' O' 


Freeboard assignment, our calculations ... 3' 1 
Load water line .19' ] 
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Tons 

Displacement per inch at load water line.. 17.927 
Total 1). W. tonnage from measured light 
water line to Freeboard line as figured..1,769.02 
Added allowance for stores on board when 


light water line was measured. 45.00 

Total deadweight tonnage .1,814.02 


We are also handing you herewith various 
calculations as to cubical contents of the vessel, as 
follows: 

Cubic Feet 


Total volume under the main deck, not 

including three hatches.114,411.57 

Total volume, three hatches. 521.7 

Total volume, main deck structures. 18,404.0 

Total volume, minor deck structures. 571.4 


Total volume, enclosed space en¬ 
tire boat.133,908.67 

Cubic Feet 

Total volume, aft engine room bulkhead 14,151.75 

Total volume, in chain locker. 1,559.60 

Total volume, fresh water tank. 878.44 

Total volume, deck structures, crews’ 
quarters, etc. 18,975.40 


Total volume to deduct to find 

cargo space . 35,565.19 

Xet cargo space. 98,343.48 


“Hoping that this information will give you all 
the figures you desire, we remain, 

Yours truly, 

American Lumber Company, 
Bates and Rogers Construction Co., Agents 
R. E. Ross.” 


BGL 














16 


This letter is dated June 4, 1919, and refers to meas¬ 
urements made of the vessel on May 23, 1919. The meas¬ 
urements are set forth in detail and at length, and the 
Bates & Rogers Construction Company come to the con¬ 
clusion that the total (hadweight tonnage of the vessel 
is 1,814 tons! 

Meanwhile, Wilson had telegraphed to the office of the 
Bureau Veritas at New Orleans, asking them to come and 
give the deadweight capacity of the Dixtnude ,— Stipula¬ 
tion, Exhibit A .17 (Her., p. 162)—hut received a telegram 
in reply in which the Bureau Veritas said that they were 
unable to come and measure the vessel, and one of their 
men sent an empirical formula which, he said, would give 
“approximately" or “about" the deadweight capacity. 

This formula was based upon the cubic contents of the 
cargo space. Stipulation, Exhibit A-.18 (Her., p. 162). 

Here matters rested until late in the evening of June 
4, when Wilson telegraphed to Furness, Withy Com¬ 
pany that he expected to be in Xew York and could be in 
New York on June 12. Stipulation, Exhibit A-44 (Her., 
pp. 163-166). To this Furness, Withy & Company re¬ 
plied, agreeing to see him on that date. Stipulation, 
Exhibit A -40’ (lire., p. 168). 

It was apparently at this meeting that Wilson, in the 
face of the detailed measurements which he had just 
received from Bales tV: Rogers Construction Company, 
showing a deadweight of 1814 tons, represented that the 
capacity of the Dixtnude was 2,337 tons. 

There can be no doubt that Wilson knew that the ton¬ 


nage of the Dixtnude was nowhere near 2,337 tons, be¬ 
cause two months later, when the question came up of 
the commission payable to the agents who had secured 
the contract for the Gulf Shipbuilding Company, Wilson 
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wrote to his counsel, Judge Francis B. Carter, on Au¬ 
gust 30, 1919, as follows: 

“Regarding the tonnage, I see that it will not 
be as easv to determine this as it would seem. 
Frankly, two of the people we had figuring for us 
arrived at a total of a little over 1,900 tons, # * 
Stipulation , Exhibit A-83 (Bee., pp. 190-191). 

In another letter to Judge Carter, dated September 
10, 1919, Wilson wrote as follows (italics ours): 

“1 believe her [the Ville de Dixmude] to be 
only about 2,000 tons, although we used a larger 
tonnage in basing our figures when negotiating 
with Fun/css Withy.” Stipulation , Exhibit A-84 
(Bee., ]). 191). 


Mr. Connor was Furness, Withy & Company’s Man¬ 
ager of Freight Traffic, and knew nothing at all about 
the computation of the deadweight tonnage of vessels 
(Bee., p. 83). 

Wilson was tin* builder of the ship and the man ap¬ 
pointed by the Alien Property Custodian to act as Presi¬ 
dent of the two companies, and when Wilson chose to 
name this figure for the deadweight, it was thoroughly 
reasonable for Connor to believe the representation of a 
man holding such positions, that the deadweight was 
2,337 tons, particularly since the contract originally called 
for a vessel of approximately that tonnage. 

Mr. Connor testified as follows: 


“b>. Did he [Wilson] say anything to you 
about the deadweight tonnage of the vessel? 

“A. He made the statement that the dead¬ 
weight of the vessel was 2,337 tons. 
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“Q. And did he represent to you that that was 
what the deadweight was? 

“A. Yes. 

“Q. Did lie ask for payment on the basis of 
that deadweight ? 

“A. Yes, sir. 

“Q. Did you believe that that statement was 
true? 

• ••••• 

“A. Yes. 

“Q. And did you act on that statement? 

“A. Yes, sir. 

• ••••• 

“Q. And was that final payment based on the 
representation to you that the deadweight was 
2,337 tons? 

• ••••• 


“A. Yes, sir'* (Fire., pp. 78-79). 


Mr. Connor’s testimony stands uncontradicted, and 
it seems worthy of remark that Wilson was not called 
upon to testify, although hr was in Court throughout 
the trial. 

It was not until June 22, late in the month, and after 
the conference in Xew York at which Wilson had made 
the representations on which Connor was relying, that 
Yerwee communicated anv doubts about the deadweight 
directly to Connor. Stipulation, Exhibit A ~>i (Her., pp. 
172-174). If Yerwee had persisted in this it may be that 
Connor would have ceased to rely on Wilson’s represen¬ 
tations. Yerwee, however, withdrew these objections by 
his telegram of June 28. Stipulation, Exhibit A-68 (Tire., 
p. 181), so that Connor continued to rely on Wilson’s 
representations. 
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Verwee’s reasons for withdrawing these objections 
can only be conjectured, but it is possible that some light 
may be thrown on his motives by a telegram which Wil¬ 
son sent to Tyler some six weeks later, in which Wilson 
said: 

“My advice is not to give present promised 
unless * * Stipulation, Exhibit A-82 (Rec., 

p. 190). 


In any case, Wilson knew that Connor was relying 
on his representations because in his telegram of June 
25, 1919, Connor said: 

“Agreement made with you is on basis 2,337 

tons.” Stipulation, Exhibit A-61 (Rec., p. 170). 


The situation, therefore, was that Wilson made cer¬ 
tain representations on which Connor relied, and that 
Verwee, who, he knew, was not a shipbuilding expert, 
doubted, and withdrew tin' doubt, leaving Connor still 
relying on Wilson's representations. 

The builder’s claims for extras had been balanced 
against the purchaser’s claims for damages and demur¬ 
rage (Rec., p. 82). 

The last payment, of $120,000, which was made on 
July 9, 1919, made a total payment of $345,000 for Ihe 
Villc dr Dixmwlc, which is $292.50 in excess of the sum 
which would be arrived at by multiplying 2,337 tons by 
$147.50. 


7. Arbitration ICus Never Necessary. 

Counsel for the Alien Property Custodian endeav¬ 
ored to make some point over the fact that no arbitra¬ 
tion was had over the deadweight. 

The contract provided: 
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“If the buvcrs and the sellers shall not be able 
to agree as to the deadweight carrying capacity 
of the vessel, such deadweight carrying capacity 
shall be determined bv arbitration. * * * 


This clause was never invoked because Wilson did 
everything that Ik* could to prevent a disagreement as to 
the deadweight, and by his misrepresentations succeeded 
in bringing about an agreement. 

Mr. Connor testified positively that Wilson repre¬ 
sented to him that the deadweight tonnage of the Yillc 
dr Dixmudc was 2,337 tons, and that he believed this 
representation. 

Before this meeting between Connor and Wilson, 


which apparently took place on June 12, Furness, Withy 
& Company had received a cable from the Sociote Elisa¬ 
beth to which reference has alreadv been made. The 
important part of this cable, which is dated May 2b, 
1010, reads: 


“Yerwoo telegraphs a new disagreement with 
the builders on the subject of deadweight. We 
insist that tin* deadweight should be established 
with Veritas/' Stipulation, Exhibit A-33 (lire., 

p. 160). 


The substance of this cable was telegraphed by Furness, 
Withy & Company to Wilson May 27, 1010. Stipulation, 
Exhibit A-34 (lire., p. 160). 

Wilson promptly replied on May 28 as follows: 


“No disagreement 
Stipulation, Exit Hot J-. 


regarding deadweight. 
{lire., p. 161). 


y y 


In this connection Mr. Connor testified as follows: 

“Q. Then in A-34 you telegraphed to Wilson 
about this on Mav 27 ? 

r 


“Q. And tlion the dispute was settled by your 
agreement with Wilson on his representation some 
time in June? 

“Q. Is that right? 

“ * * * [Objection, etc.]. 

“There was not any dispute because I agreed 
with Wilson on the amount of the deadweight” 
(Itcc., pp. 102-103). 


So far as Furness, Withy cV: Company were concerned 
they accepted the figures of Wilson. Therefore the dis¬ 
pute never reached a stage at which arbitration became 
necessary. 


8. The Suits Against Furness , Withy 
((■ Company in Belyi inn. 


After the final payment for the Dixmude was made, 
she left Millville on July 14, 1010, and proceeded to load 
a cargo of wood at St. Andrew’s Bay. On August 13, 
1010, she sailed for Hurope, but was unable to accomplish 
the voyage, and put in first to Port Tampa, where she 
was found to be in an unnavigable condition. She was 
later brought to Savannah, where she was sold at auction 
by creditors. Judgment of the Belgian Tribunal of Com- 
meree. Schedule B of the ('tonplaint (Dec., p. 23). 


At Savannah a survev was held on behalf of the 
Societe Elisabeth, and on November 27, 1020, she was 
measured by Kobert S. Haight, who found her deadweight 
capacity to be* 1,080 tons. Haight's Deposition (Bee., p. 
100 ). 

On April 0, 1021, a suit was commenced in the Tri¬ 
bunal of Commerce of Brussels, in the Kingdom of Bel¬ 
gium, by the Societe Elisabeth against Furness, Withy & 
(’ompany. 
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Iii this suit the Societe Elisabeth alleged that Fur¬ 
ness, Withy & Company had overpaid tlie Gulf Shipbuild¬ 
ing Company for the Yillr dr Dixmude, because the vessel 
did not have the deadweight cargo carrying capacity of 
2,337 tons for which the Societe Elisabeth had paid. 

The case came on for hearing on January 20,1923, and 
the Tribunal of Commerce rendered its opinion on March 
10, 1923. Stipulation, Exhibit B-t (lire., p. 196). 

Copy of a translation of this judgment is annexed to 
the Complaint (l're., p. 23). This was admitted by stip¬ 
ulation and is in evidence by agreement. Stipulation, 
Exhibit B-l (Bee., p. 196). 

The Court, in its opinion, found that Furness, Withy 
& Company were not required to send a surveyor to the 
yard of the Gulf Shipbuilding Company, and that it was 
not their dutv to control the construction of the vessel 
from the technical points of view (Bee., pp. 23, 26). 

The Court further found that tin* chief element in 
the determination of the price was the deadweight ca¬ 
pacity of the vessel, and that Furness, Withy & Company 
had been negligent in settling the price upon the tonnage 
basis of 2,337 tons, as represented by tbe Gulf Ship¬ 
building Company, without obeying the instructions of the 
Societe Elisabeth to have tin* vessel measured bv tin* 
Bureau Veritas (Bee., pp. 27, 28). 

For this nepUprurr the Court held Furness, Withy & 
Company liable, saying (Bee., p. 28): 


“Whereas they thus committed a grievous 
fault for which they are responsible."* 


The Court then found that the deadweight of the vessel 
was 1,680 tons, which represented a deficiency of 637 
tons. For this deficiency of 637 tons, the Court gave 
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judgment at the contract price of $147.50 per ton, mak¬ 
ing a total of $96,907.50, together with interest on 
$46,907 from June 14, 1919, to April 9, 1921, and with 
interest on $50,000 from June 25, 1919, to April 9, 1921 
(Rec., pp. 29, 31). Stipulation, Exhibit B-l. 

In the original writ, the Societe Elisabeth had set 
forth their damages at a total of two million Belgian 
francs, and the Court, under Article 415 of the Belgian 
Code of Civil Procedure, could not give judgment for a 
larger principal sum than this (Rec., p. 25). Stipulation, 
Exhibit B-l, —although to that sum it could add costs, ex¬ 
penses and interest from the date of the judgment. 

The interest due on the principal sum to April 9, 
1921, was $9,595.83, which, together with the principal 
sum of $96,907.50, made a total of $106,503.33. 

At the rate of exchange of September 3, 1924, which 
was 19 francs 70 centimes to the dollar, the two million 
francs were equivalent to $101,522.88, as appears from 
Stipulation, Exhibit B-S, (Rec., p. 206) which is the Com- 
plaint dated November 4, 1924, by which Societe Elisa¬ 
beth initiated a second action against Furness, Withy & 
Company. For this two million francs, equivalent to 
$101,522.88, the Court gave judgment, together with fur¬ 
ther interest on the two million francs, and costs. 

From the judgment of the Tribunal of Commerce 
Furness, Withy & Company appealed to the Fifth Cham¬ 
ber of the Court of Appeal of Brussels, which affirmed 
the decision of the Court below on June 28, 1924. Stipu¬ 
lation, Exhibit B-2 (Rec., p. 202). A correct translation 
of this judgment is given at page 32 of the Record. 

Furness, Withy & Company ultimately paid the judg¬ 
ment against them on September 3, 1924, paying a total 
amount of judgment, costs and interest of $123,033.57 
(Rec., p. 79). 
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On November 4, 1924, Societe Elisabeth brought a 
second action against Furness, Withy & Company in part 
for the $4,980.40 deficiency, which represented the differ¬ 
ence between the $100,303.33 to which Societe Elisabeth 
was entitled by the judgment of the Tribunal of Com¬ 
merce of March 10, 1923, and the $101,322.88 which was 
all they had been able to recover, because the original 
claim limited the sum claimed to two million Belgian 
francs. Societe Elisabeth set forth a further cause of 
action, alleging that they had been unable to sell the 
Ville de Dixmude to a Belgian corporation known as the 
Societe Cornellie because of the deficiency in deadweight 
of the vessel. Stipulation, Exhibit B :t (Ilec., p. 20G). 

On July 27, 1923, the Belgian Tribunal of Commerce 
gave judgment in favor of the Societe Elisabeth for $4,- 
980.4(1, with interest, and gave judgment in favor of Fur¬ 
ness, Withy & Company as to tIn* second cause of action, 
which was dismissed. Stipulation, Exhibit li-5 p. 

210 ). 

In connection with the defense of these suits, Furness, 
Withy & Company incurred various expenses abroad of 
$0,080.72, in the first Belgian suit; $2,301.32 in the sec¬ 
ond Belgian suit; and $741.31 expenses were incurred in 
the United States in respect to both suits (Etc p. 79). 
Furness, Withy cV Company therefore paid out in dam¬ 
ages and expenses the total sum of $137,383.72 (IE'C., p. 
80). It is for this sum, with interest from the dates 
when the separate items were paid, that Furness, Withy 
& Company claims judgment against the Alien Property 
Custodian. 


It is admitted by paragraph Fifteenth of the Answer 
that Furness, Withy & Company requested the Alien 
Property Custodian to appear and intervene and defend 
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these suits on August 18, 1923, February 25, 1924, and 
on July 15, 1924, and that the Alien Property Custodian 
neglected and refused to appear and defend. 


9. The Present Suit. 

The present suit against the Alien Property Custodian 
was commenced on March 3, 1925, and on April 14, 1925, 
the Alien Property Custodian moved to dismiss the bill 
of complaint on the ground that plaintiff herein could 
not recover under the provisions of the Trading with 
the Knemy Act, as amended, and that this Honorable 
Court was without jurisdiction of the subject matter of 
the suit. 

On April 28, 1925, the motion came on before Mr. 
Justice Iloehling, and after the argument counsel sub¬ 
mitted briefs. After taking time to consider, Mr. Jus¬ 
tice Iloehling handed down a decision on May 11, 1925, 
over-ruling the motion of defendants to dismiss the com¬ 
plaint, and holding that this Court did have jurisdiction 
of the subject matter of the suit, and that, assuming that 
the allegations set forth in the complaint were proved, 
plaintiff was entitled to recover for a cause of action aris¬ 
ing out of the operation of the Florida Corporation 
named by the Alien Property Custodian under Executive 
Orders of President Woodrow Wilson, issued by author¬ 
ity of §12 of the Act. 

The case is not based on Section 9 of the Trading 
With the Enemy Act and consequently reciprocal rights 
in Great Britain are not material, and though pleaded in 
the complaint may be regarded as surplusage. 

The Government then answered the Complaint about 
June 19, 1925, and thereafter the testimony of Robert 
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S. Haight, who had originally measured the Dixmudc 
for the original Belgian suit, was taken by deposition, 
and the testimony of II. C. Blaekiston was also taken bv 

»' 9 / 

deposition. 

On September 30, 1920, the attorneys for the Alien 
Property Custodian moved for leave to file an amended 
Answer. This motion came on for hearing on October 
29, before Mr. Justice Stafford, and the motion to amend 
was denied. 

On May 12, 1927, the case came on for trial before 
Mr. Justice Stafford, who, without writing any opinion, 
in due course entered the decree dismissing the complaint 
from which this appeal is taken. 


A R (i C M E X T . 

F I R ST POT NT. 


The cause of action alleged in the complaint is 

WITHIN THE PURPOSE AND INTENT OF THE TRADING WITH 

the Enemy Act and does not amount to a suit against 
the United Stapes without its consent. 


The well considered opinion of Mr. Justice Iloehling 
on the motion to dismiss, we think effectually disposes of 
the contention that the present suit is not maintainable 
(Rec., pp. 39-47). 


1—The action is maintainable bv virtue of Section 12 
of the Trading with the Enemv Act and the Executive 

c 1 • 

Orders issued in pursuance thereof. 


Section 12 provides in part as follows: 

“* * * The alien property custodian shall be 
vested with all of the powers of a common-law 
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trustee in respect of all property, other than 
money, which has been or shall be, or which has 
been or shall be required to be, conveyed, trans¬ 
ferred, assigned, delivered, or paid over to him in 
pursuance of the provisions of this Act, and, in 
addition thereto, acting under the supervision and 
direction of the President, and under such rules 
and regulations as the President shall prescribe, 
shall hare power to manage such property and do 
any act or things in respect thereof or make any 
disposition thereof or of any part thereof, by sale 
or otherwise, and exercise any rights or powers 
which may be or become appurtenant thereto or 
to the ownership thereof in like manner as though 
he iccre the absolute owner thereof/* (Our italics.) 


Under this section it is clear that Congress had in 
contemplation the management and control of alien prop¬ 
erty acquired under tho provisions of the act. It follows 
by necessary implication that in the administration of 
such property the Alien Property Custodian or his agents 
and instruments were subject to the customary liabilities 
of any private individual in the management of such prop¬ 
erty. 


“It was the apparent intention of Congress to 
sell enemy property as fully as the owner thereof 
could sell. This was deemed necessary as a war 
measure. In the case of a going concern, which 
owned good will or trade-marks, it was clearly 
intended that these concerns should be kept going 
in order to engage in manufacturing or other en¬ 
terprises which might be needed for the welfare of 
our country during this period.” Koppel etc . Co. 
v. Orenstcin, etc., 289 Fed. 446, 450. 
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The Alien Properly Custodian was therefore given 
power to manage property “as though he were the abso¬ 
lute owner thereof”, in the words of Section 12. 

If the property consisted of a factory, according to 
tlie contention of the defendant below, he could purchase 
raw materials but could not be compelled to settle for 
them; he could hire workmen but would not be liable for 
their unpaid wages; he could make contracts and break 
them with impunity, and his servants could run down 
people with delivery trucks and the injured persons would 
be without remedv. 

This result would follow inevitable from defendant’s 
contention, that unless the “claim” was a common law 
debt arising with reference to alien enemy property 
before Oct. (I, 1017, it is uncollectable and worthless. 

At most the Alien Property Custodian is only an of¬ 
ficial of the Government, but the United States itself 
claims no such vast immunity. 

In other words the Alien Property Custodian con¬ 
tends that he is authorized to engage in business, and 
that he can incur no legal liability therefrom arising. 


“The result indicates that the premise is bad.” 
Helm, Metier <t ; Co. v. Miller , 2G6 U. S. 457, 473. 


d he Sovereign makes no such contention. Ordinarilv 
the Sovereign never engages in business enterprise, but 
when he does, as this country has, in regard to shipping, 
the Sovereign at once admits his liability, as in the Suits 
in Admiralty Act of March 9, 1920. 


“Still a government may suffer loss through 
the negligence of its officers. If it comes down 
from its position of sovereignty, and enters the 
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domain of commerce, it submits itself to the same 
laws that govern individuals there. ” Cooke v. 
U. S., 91 U. S. 389, 398. 

The Court, as a matter of public policy, cannot per¬ 
mit a public official to engage in business without assum¬ 
ing the customary liabilities of any private individual so 
engaged, and it will not construe any statute to have 
this elTect unless the meaning is unmistakably clear. 

It is submitted that on its face and by the very ad- 
missions of defendant, the prohibitions of the statute it¬ 
self apply only to actual transactions with alien enemies 
before or after Oct. 6, 1917. 

There are cases to the same effect. 

Springer v. Oarvan, 27b Fed. 395. 

Munich etc. Co. v. First etc. Co., 300 Fed. 345. 

The matter is settled bv the Executive Order of July 
16, 1918, which especially provides for the payment of 
all costs and expenses, claims and demands of every kind, 
character and description, involved in the operation, cus- 
tody, management, ad ministration, protection, preserva¬ 
tion, control and conduct of seized property out of the 
property or business involved. A transcript of the rele¬ 
vant parts of said order is annexed to this brief as 
Exhibit A. 

Section 12 of the Act, which makes the Alien Prop¬ 
erty Custodian a common law trustee of the property 
seized by him, with full powers of management and op¬ 
eration, under the direction of the President as embodied 
in an executive order, in the nature of things involved 
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the creation of liabilities. This, coupled with the power 
to ‘‘prosecute and defend”, contained in Section 3 of 
the Executive Order 2010, and the provision of Section 
8 of the same order for the payment of all “claims or 
demands” arising out of “the custody, management, ad¬ 
ministration, protection, preservation and control” of 
seized property, out of the property itself, seems to be 
a complete answer to all objections against the mainte¬ 
nance of this action. 

As was well said in the case of Salamandra Ins. Co. 
v. N. )\ Inc. (f T. Co., 254 Fed. 852, at page 850: 

“I am also of opinion that, granting for the 
moment that the determination of the Alien Prop- 
ertv Custodian is correct as to the alien character 
of the fund in question (which fact I do not find), 
such alien character is not divested bv reason of 
the mixing of the fund with another fund which 
unquestionably is impressed with a trust for the 
benefit of American policyholders of the complain¬ 
ant. A coluntary and gratuitous increase of a 
trust fund will not be permitted to continue to the 
prejudice of a third party, when the fund is of such 
nature that the voluntary and gratuitous increase 
may be followed and segregated, all without the 
diminution or impairment of any security thereto¬ 
fore held for the benefit of the cestuis que trustent 
of the original fund. A tainted fund may not be 
given immunity from the penalties attaching 
thereto by an unlawful and unauthorized mixture 
with a fund enjoying immunities." (Our italics.) 
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SECOND POINT. 

The Alien Property Custodian, having caused the 

CORPORATIONS TO RE DISSOLVED, AND HAVING TAKEN OVER 
THEIR ASSETS, HOLDS THE PROCEEDS SUBJECT TO ALL VALID 
CLAIMS AGAINST THEM. 

Gulf Shipbuilding Company and American Lumber 
Company were so run and managed and their affairs 

WERE SO INTERTWINED THAT GULF SHIPBUILDING COMPANY 
WAS A MERE AGENCY OR INSTRUMENTALITY OF AMERICAN 

Lumber Company. 

As shown in our lirst point, the Executive Order of 
July Hi, 191H, expressly provides for the payment of all 
claims and demands against the seized property, out of 
the property or business involved. It is also well settled 
that stockholders receiving the proceeds of liquidation of 
a corporation, hold such proceeds subject to the claims 
of creditors. 

American Lumber Company and Gulf Shipbuilding 
Company, having been dissolved and the proceeds of 
liquidation having been paid over to the Alien Property 
Custodian, the sole stockholder of American Lumber Com¬ 
pany, the claim involved in this action is a proper claim 
against the proceeds of liquidation not only of Gulf Ship¬ 
building Company but of American Lumber Company be¬ 
cause Gulf Shipbuilding Company was used as a mere 
agent, department or instrumentality of American Lum¬ 
ber Company. 

Paragraph Fourth of the answer (Hec., pp. 49 and 
50) admits that the Alien Property Custodian in the 
month of January, 1918, became the owner of the entire 



capital stock of the German-American Lumber Company, 
thereafter renamed American Lumber Company, and as 
such stockholder elected William L. Wilson, W. A. Blount, 
E. R. Malone, Hollins X. Randolph and C. S. llebbard as 
directors and that the directors elected William L. Wil¬ 


son as president and Alfred Tyler as secretary of the 
Company. 

The answer in Paragraph Fifth {lire., p. 50) further 
admits that in the month of July, 1018, the American 
Lumber Company became the owner of the entire capi¬ 
tal stock of Gulf Shipbuilding Company and that the per¬ 
sons who were the officers and directors of American 


Lumber Company were also elected as the officers and 
directors of Gulf Shipbuilding Company. 

It is alleged in Paragraph Fifth of the complaint and 
not denied by the answer that Gulf Shipbuilding Com¬ 
pany had its principal place of business at the same place 
as the principal place of business of American Lumber 
Company. The shipbuilding company was situated on 
the land of American Lumber Company. 

In Paragraph Eleventh of the answer (Uec., pp. 53 
and 54) the defendants admit that on or about Febru¬ 
ary 12, 1021, both of these corporations were dissolved; 
that the assets of Gulf Shipbuilding Company, amount¬ 
ing to $50,46(5.85, were turned over to American Lumber 
Company and that the American Lumber Company in 
turn paid over the entire proceeds of liquidation, amount¬ 
ing to $600,000, of which $50,466.85 consisted of the 
amount realized in the liquidation of Gulf Shipbuilding 
Company. They further admit that this amount was de¬ 
posited by the Alien Property Custodian with and is now 


held by tlie defendant Frank White, Treasurer of the 


United States. 
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It is contended by the defendants that any recovery 
in this action should be limited to the amount realized 
from the proceeds of the liquidation of Gulf Shipbuild¬ 
ing Company. 

The contract for the construction of the Ville de Dix - 


mude was made on the 25th day of September, 1918, 
after Gulf Shipbuilding Company had been taken over 
by American Lumber Company as an adjunct of its busi¬ 
ness and the affairs of Gulf Shipbuilding Company were 
under the direction and control of identically the same 
persons who were directing the affairs of American Lum¬ 
ber Company. 

The contract, while signed in the name of Gulf Ship¬ 
building Company, bears the signature of William L. 
Wilson as president, who also was president of Ameri¬ 
can Lumber Company and the two companies, not as 
principal and surety, but jointly signed the performance 
bond (Stipulation, Exhibit A-2 , Rec., pp. 134, 135) cf. 
IT. It. (trace d‘ Co. v. Luckcnbach, 248 Fed. 953, 955; af¬ 
firmed 267 Fed. 670, where two corporations similarly 
situated gave a joint and several bond. 

It has been contended by the Alien Property Custo¬ 
dian that in any event a recovery by the plaintiff should 
be limited to the amount realized on the liquidation of 
the American Lumber Company, i. e., $50,466.85. But 
the circumstances above outlined show Gulf Shipbuild¬ 
ing Company was taken over by American Lumber Com¬ 
pany merely as an adjunct or department of its business. 
Consequently it, as well as Gulf Shipbuilding Company, 
became liable on obligations incurred for its benefit even 


though in the name of Gulf Shipbuilding Company and 
this claim is a proper charge against the combined pro- 
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cecds of the liquidation of two corporal ions from which 
the Alien Property Custodian received $060,000. 

The principle here invoked is so well established that 
it seems unnecessary to discuss the authorities at length 

One case somewhat similar in facts in which the prin¬ 
ciple was applied by the United States Supreme Court is 
the case of Chicago, Milwaukee cC St. Paul v. Minneapolis 
Civic Etc. Co. (1918) 247 U. S. 490. 

The facts were that the Chicago, Milwaukee & St. Paul 
Railway Company and the Chicago, St. Paul, Minneapolis 
& Omaha Railway Company between them owned all the 
stock and controlled completely the property and opera¬ 
tions of the Minneapolis Eastern Railway Company. 

The Eastern Company had legal title to terminal 
tracks for the use of which it made certain switching 
charges. A state commission found that the practice dis¬ 
criminated against shippers on the third company’s 
tracks, and ordered that the separate charges be discon¬ 
tinued, and that the tracks be operated as a part of the 
terminal properties of the other companies in intra-state 
traffic. 

The case was appealed from the Supreme Court of 
the State of Minnesota to the United States Supreme 
Court, which held, in part, that the commission and the 
courts below were justified in holding the third com¬ 
pany a mere agency or instrumentality of the other two 
companies. The Supreme Court said, at page 501: 

“While the statements of the law thus relied 
upon are satisfactory in the connection in which 
they were used, they have been plainly and repeat¬ 
edly held not applicable where stock ownership 
has been resorted to, not for the purpose of par- 
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ticipating in the affairs of a corporation in the 
normal and usual manner, but for the purpose, as 
in this case, of controlling a subsidiary company 
so that it may be used as a mere agency or instru¬ 
mentality of the owning company or companies. 
United States v. Lehigh Valley R. R. Co., 220 U. 
S. 257, 273, and United States v. Delaware, Lacka¬ 
wanna £ Western R. R. Co., 238 U. S. 516. In 
such a case the courts will not permit themselves 
to be blinded or deceived by mere forms or |of?| 
law but, regardless of fictions, will deal with the 


substance of the transaction involved as if the cor¬ 


porate agency did not exist and as the justice of 
the case may require/* 


In the case of United States v. Del., Lack. £ ires/. 
R. R. (1915), 238 1. S. 516, the question was whether a 
subsidiary coal company was identical with a parent 
railroad corporation under the Commodity Clause of 
the Hepburn Act, and the court held that they were. 

At page 529 it was said: 

“But the decisions construing the statute rec¬ 
ognize that one corporation can be an agent for 
another corporation and that by means of stock 
ownership one of such companies may he con¬ 
verted into a mere agent or instrumentalitv of the 
other. United States v. Lehigh Valley R. R., 220 
U. S. 257, 273. # * •” 


The court then held that the corporations were iden¬ 
tical for the purposes of the Act, because of the common 
ownership of such a large majority of the stock of each, 
although it does not appear from the report that the 
stock ownership was concentrated in the hands of one 
or two large stockholders. 


In the ease of Davis v. Alexander (1925), 269 U. S. 
114, the Director General of Railroads, as agent of the 
Chicago, Rock Island and Pacific Railroad, was sued for 
injuries to cattle suffered Dotli on tlie Pacific Line and 
also on the Chicago, Rock Island and Gulf Railroad. 
The Director General had been served onlv as agent of 
the Pacific Line, but the shippers sought to recover 
against him in both capacities on the ground that the 
Pacific Line was the dominant carrier and operated the 
Gulf Line as part of a single system. The Supreme 
Court affirmed tin* judgment of the Supreme Court of 
Oklahoma against both lines, and said, at page 117: 

“* * * Where one railroad company actually 
controls another and operates both as a single sys¬ 
tem, the dominant company will be liable for 
injuries due to the negligence of the subsidiary 
company. Lehiyh Valley /?. On. v. Dupont , 128 
Fed. 840; Lehiyh Valley /?. Co. v. Delachesa . 145 
Fed. 617; Wichita Falls (0 Xorthieestern By. Co. v. 
Puckett, 53 Okla. 463. * * 

In the case of Joseph R. Foard Co. v. State of Mary¬ 
land (C. C. A., 4, 1914), 219 Fed. 827, suits for personal 
injury were brought against the Foard Company, which 
was a ship brokerage company. The ship brokerage com¬ 
pany had organized and completely controlled a stevedor¬ 
ing company. The Foard Company took the position 
that the act in question was done by the stevedoring 
company as an independent contractor, and that it alone 
was responsible for any negligence. This contention was 

overruled both bv the District Court and also bv the 

• • 

Circuit Court of Appeals, which said, at page 829: 
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44 * * The two companies had the same 

officers; the Stevedoring Company bandied no 
funds, except through the Foard Company; its 
losses wore paid by the Foard Company and dealt 
with as it’ they were that company’s own losses. 
All of the profits of the Stevedoring Company 
were kept by the Foard Company as a charge for 
managing tlie business. There are other like cir¬ 
cumstances, but these are sufficient to show that 
the Stevedoring Company was organized and con¬ 
trolled and its affairs so conducted as to make it 
a mere instrumentality of the Foard Company. 
This being so, the two corporations must be re¬ 
garded, as to the outside public, identical. Inter¬ 
state Telegraph Co. v. Baltimore, etc., Co. (C. C.) 
51 Fed. 41); Baltimore tfi 0. Telegraph Co. v. Inter¬ 
state Telegraph Co., 54 Fed. 50, 4 C. C. A. 184; In 
re Wat crimen Co., 169 Fed. 252, 94 C. C. A. 528; 
Chicago etc. Co. v. Mgers, HJ8 111. 139, 48 N. E. 66.” 


In the case of IT. II. (Irace cC Co. v. Luckenbach S. S. 
Co., Inc. (D. C. Va. 1918), 248 Fed. 953, a libel was 
brought for damages for breach of contract of a charter 
party against the Luckenbach Steamship Company, Inc., 
and the Luckenbach Company, Inc. The Luckenbach 
Company, Inc., was capitalized at $800,000, and had 
leased certain ships to the Luckenbach Steamship Com¬ 
pany, Inc., which was capitalized at only $10,000. The 
Luckenbach Steamship Company had made the charter. 
The District Court allowed recovery against the Lucken¬ 
bach Company. 

The case was affirmed on appeal by the Circuit Court 
of Appeals, for the Fourth Circuit, and certiorari was 
denied by the United States Supreme Court. 254 U. S. 
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644. The Circuit Court of Appeals, for the Fourth Cir¬ 
cuit, said, 267 Fed. 676, at page 681: 


“From the statements and admissions in their 
respective answers these facts appear: The Luck- 
enbach Steamship Company has a capital of only 
$10,000. The Luckenbach Company, also a Dela¬ 
ware corporation, is capitalized at $800,000. They 
have tie* same directors and the same officers, 
and Kdgar F. Luckenbach, who was president of 
and personally managed both companies owns 94 
per cent, of the stock of the Luckenbach Steamship 
Company, and almost 90 per cent, of the stock of 
the Luckenbach Company. * * * we think it too 
plain for serious question that the facts here con¬ 
sidered show such identity of the two corpora¬ 
tions, or at least give rise to such a strong 
presumption of their identity, as warrants the 
conclusion that the Luckenbach Company is equally 
responsible with the steamship company for the 
breach by the latter of its contract with the ap¬ 
pellee. For all practical purposes the two con¬ 
cerns are one, and it would be unconscionable to 
allow the owner of this fleet of steamers, worth 
millions of dollars, to escape liability because it 
had turned them over a year before to a $10,000 
corporation, which is simply itself in another 
form.” 


In the case of The Willem Fun Driel , Sr. (C. C. A. 4, 
1918), 252 Fed. 35, suit was brought against an elevator 
company and the Pennsylvania Railroad Company, for 
damages caused by the burning of a grain elevator. The 
court found that the entire stock of the elevator com¬ 
pany had been held by the Northern Central Railroad 
Company, except for a few shares qualifying directors. 
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The court further found that some years previously the 
Pennsylvania Railroad had taken over the same relation* 
ship to the elevator company that the Northern Central 
had previously maintained, and that officers of the Penn¬ 
sylvania Railroad Company held similar official positions 
in the elevator company. The court then said, at pages 
38 to 39: 


“It is true that the elevator company and its 
stockholders and directors held meetings, but in 
all essential particulars their action was dictated 
and controlled by the railroad company. * * • 

It would be impossible to imagine a relationship 
between corporations where the subsidiary corpo¬ 
ration was more completely under the control of 
the dominant corporation. * * * Applying the 

language of Judge Wallace in Lehigh Valley Rail¬ 
road ('o. v. l)u Rout, 128 Fed. 840, 04 C. C. A. 478, 
the potential and ultimate control of all its prop¬ 
erty and business affairs of the elevator company 
was lodged in the railroad company, and this con¬ 
trol was exercised as completely and as directly 
as the machinery of corporate organisms would 
permit. Such complete dominance and control by 
the railroad company made the elevator company 
its mere puppet. United States v. Del., Lack, dc 
HV.s7. R. R. f 238 V. S. 31G, 35 Sup. Ct. 873, 59 L. 
Ed. 1438.” 


Other cases in point are the following: 

Mcf'askill ('o. v. United States (1910), 216 
V. S. 504; 

United States v. Lehigh Valley R. R., 220 U. S. 
257, 273; 


Linn cl Lane Timber Co. v. United States 
(C. C. A. 9, 1912), 196 Fed. 593. 

Re Rieger, etc. (D. C.), 157 Fed. 609; 

United States v. Milwaukee Refrigerator 
Transit Co. (C. C.), 142 Fed. 247; 

The Santa Barbara (C. C. A. 4,1924), 299 Fed. 

147 ; 

O'Brien v. Champlain etc. Co. (C. C. Vt., 
1901), 107 Fed. 338; 

Westinghouse Co. v. Allis-Chalmers (C. C. A. 

3, 1910), 176 Fed. 362, 367; 

Hunter v. Baker, etc. Co. (D. C. X. D. X. Y., 
1915), 225 Fed. 1006, 1015; 

Anthony v. American etc. Co., 146 X. Y. 407, 
413; 

First National Bank v. F. Trebein Co., 59 
Ohio St. 316, 52 X. E. 834; 

State v. Standard Oil Co., 4!) Ohio St. 137, 30 
X. E. 279, 15 L. K. A. 145, 34 Am. St. Kep. 
451. 


From these eases it mav be seen that the courts have 
not hesitated, whenever under the circumstances justice 
required it, to disregard the liction of the separate entity 
oi‘ corporations which were, lor various reasons, essen¬ 
tially one. 




Til I H I) PO I NT. 


The representations made by Wilson to Connor 

CONSTITUTED ACTION A RLE FRAUD, AND FURNESS, WlTHY & 

Company, without knowledge of the falsity of the 

RE I RESKNTATIONS, REASONABLY RELIED UPON THEM TO ITS 
DAMAGE. 

Tilt? reliance by Furness, Withy & Company on these 

representations was the source of the damage suffered 

bv it. 

* 

The question of the deadweight tonnage of the Dix- 
mudr seems lirst to have been mentioned in a letter from 
Wilson to Connor, dated May (>, 1919, Stipulation, Ex¬ 
hibit A-28 (Rec., p. lf)6), in which Wilson said: 

“We do not as yet, know the exact tonnage of 
the vessel, # * V’ 

# 

On May 10th, Verwee telegraphed to Furness, Withy 
Company as follows: 

“Measurement Dixmude net 983 tx gross 1335 
tx no deadweight given * * Stipulation, 

Exhibit A-29 (Rcc., p. 158). 

In this connection, we think that it may be of interest 
to the court to explain that live kinds of tonnage are in 
use in the shipping business: deadweight tonnage, cargo 
tonnage, gross tonnage, net tonnage and displacement 
tonnage.* 

* firons tonnage applies to vessels, not to cargo. It is determined by 
dividing by 100 the contents, in cubic feet, of the vessel’s closed in spaces. 

Xt t tonnage is a vessel’s gross tonnage minus deductions of space occu¬ 
pied by accommodations for crew, by machinery for navigation, by the 
engine room and fuel, etc. A ton of cargo, in most instances, occupies less 



After this time, it appears that Verwee had communi¬ 
cated doubts as to what the tonnage of the Dixmude 
might be to his principals, because, on May 26th, Furness, 
"Withy & Company received a cablegram from Societe 
Elisabeth, Stipulation, Exhibit A-33 (Bee., p. 1G0), whose 
substance Mr. Connor at once telegraphed to Wilson. 
Telegram of Furness, Withy & Company dated May 27, 
3010, Stipulation, Exhibit A-34 (Tire., p. 160): 


“ Ville Dixmude understand there is some dis¬ 
agreement WITH YOU REGARDING DEADWEIGHT STOP 
Have received cable from Paris stating that 

THEY INSIST DEADWEIGHT RE REGULATED WITH VERITAS 
AND I RESUME YOU WILL ARRANGE THIS STOP PLEASE 
TELEGRAPH SITUATION STOP. ” 


To this telegram Wilson at once replied: 

44 Xo DISAGREEMENT REGARDING DEADWEIGHT 

Veritas do not do this sort of work by agree¬ 
ment WITH CAPTAIN AM HAVING SURVEY MADE” 

Stipulation , Exhibit A-35 (Bee., p. 161). 

What this survey was does not appear, but we direct 
the attention of the court to Exhibit A-45 (Ilec., pp. 166- 
168), which we have already set forth in full above at 
pages 13-17). 

This is a letter written on tlie letterhead of tlie Bates 
& Rogers Construction Company, as agent of the Ameri- 


than U'O cubic feet: hence the vessel’s cargo tonnage generally exceeds its 
net tonnage, and indeed, the tonnage of cargo carried is usually greater 
than the gross tonnage. 

Dkai>\vhoht tonnage expresses the number of tons of 2.240 pounds 
that a vessel can transport of cargo, stores and fuel. It is the difference 
between the number of tons of water a vessel displaces when “light” and 
the number of tons it displaces when submerged to the “load waterline”, 
which is established by the authority of a Government or a classification 
society, such as Lloyds or Veritas. Deadweight tonnage is used interchange¬ 
ably with deadweight carrying capacity. Cf. Ifaights’ deposition (Rec 
pp. 111-112). and the second paragraph of Stipulation, Exhibit A-45 ( Rec 
p. 166), printed in full above at pages 13-15. 
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can Lumber Company, to t lie American Lumber Com¬ 
pany, Millville, Florida, attention of Mr. IF. L. Wilson. 
This letter is dated June 4, 1919, before Wilson had 
had anv interview in New York with Mr. Connor. 


This letter contains detailed measurements of the Yille 


de Dixniude and a statement of her deadweight tonnage, 
made at Wilson’s request. It states that the calcula¬ 
tions were made on board the vessel on May 23, 1919, 
and sets forth, at length, the various technical measure- 
ents made by the Bates & Rogers Construction Com¬ 
pany, in order to arrive at the tonnage of the vessel. 
The final deadweight tonnage found by the Bates & 
Rogers Construction Company, after making these meas¬ 
urements, was 1814 tons, and, indeed, this measurement 
was a generous one, because it ultimately turned out that 
the deadweight tonnage of the Dixmude was 1680 tons. 
Haight’s deposition ( Rec., p. 112). 

It seems probable that a measurement was made by 
some other company, because, on August 30, 1919, when 
a question had come up about the commission, payable 
on a tonnage basis to the agents who had secured the 
contract for the (Julf Shipbuilding Company, Wilson 
wrote to his counsel, Judge Francis B. Carter, as follows: 


“Regarding the tonnage, T see that it will not 
be as easv to determine this as it would seem. 
Frankly , two of the people ice had figuring for us 
arrived at a total of a little over 1900 tons. * * 
Stipulation , Exhibit A-S.l (Rec., p. 190). 


On June 4th, Wilson telegraphed Furness, Withy & 
Company stating that he could be in New York on Thurs¬ 
day, June 12th. Stipulation , Exhibit A-44 (Rec., p. 165). 
On June 5th, Mr. Connor replied: 
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‘‘Will be pleased to see you here June 12th.” 
Stipulation, Exhibit A-40 (Rec., p. 168). 

We shall here interrupt our narrative for a brief 
interval to point out Wilson’s duties as the responsible 
head of the Shipbuilding Company and as the represen¬ 
tative of the Alien Property Custodian. 

It is well settled as a rule of law that Wilson, in view 
of his position and in view of the materiality of the dead¬ 
weight tonnage of the Dixmude , had the duty of ascer¬ 
taining the deadweight of the Dixmude and of communi- 
eating it truthfully to Furness, Withy & Company, as 
agents for tin* Soviet e Flisabeth. The general rule is 
thus stated in 26 C. J. 1114 (italics ours): 

“Where Special Duty to Know Truth. 

“Liability for fraud may also arise from spe¬ 
cial circumstances imposing upon the speaker a 
duty to know the truth of his representations, and 
this rule is especially applicable in equity. In 
such a case one is liable for false information, 
although he give it without negligence or intent 
to deceive and in honest error. Thus one lacking 
actual knowledge of the falsity of his representa¬ 
tions is liable if he was cognizant of facts sufficient 
to put him on inquiry and should have known that 
his representations were false. This is especially 
true where the speaker benefited by the fraud or 
wilfully shut his eyes to the truth. The speaker 
cannot successfully plead ignorance if the nature 
of his situation is such that he is presumed to know 
the facts to which Jus misrepresentation relates.” 

This is the law of Florida and is the law generallv. 

In the case of Wheeler v. Baars (1894), 33 Fla. 696, 
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at 710, 711, it was hold by the court, following’ Biyelow 
on Fraud , Yol. T, page 500 (italics ours): 

“ ‘That a false representation may be made 
scienter , in contemplation of law, in any of the 
following wavs: * * * under circumstances in 
which the person making it ought to have known, 
if he did not know, of its falsity.’ * * * When 
one person seeks information of another upon a 
material matter upon which he is about to act and 
the party from whom the information is sought 
is ignorant and lias no information on the subject, 
the demands of truth would require him to affirm 
and disclose such ignorance; but, in such case, if 
he conceals or withholds his ignorance and posi¬ 
tively asserts thus or so to be true, when in fact 
he knows not whether it be true or false, he is as 
culpable a deceiver, if his statement proves to be 
false, as the party who willfully asserts that to be 
true that he absolutelv knows to be false. The 
third phase of the scienter embraces those cases 
where , from the parties special situation or means 
of knowledge , it becomes his duty to know as to the 
truth or falsity of the representation made; and in 
cases of this kind the plaintiff can y oner ally satisfy 
the rule in reyard to proof of the scienter , by show- 
in y that the situation of the defendant was such 
as to possess him leifh special means of knowledge 
as to the truth nr falsity of his assertions.” 

Tn the case of Watson v. Jones (1899), 41 Fla. 241, 
the court said, at pages 254, 255: 

“From this statement [of the rules as to fraud 
laid down in Wheeler v. Barrs] it is quite evident 
that proof sufficient to sustain the third phase 
tends very strongly to sustain the idea that the 


defendant had actual knowledge of the falsity of 
his statement; for when it is shown that the state¬ 
ment was material and false, and that the defend¬ 
ant's situation or means of knowledge were such 
as to make it incumbent upon him as a matter of 
duty to know whether the statement was true or 
false, the conclusion is almost irresistible that he 
did know that which his duty required him to 
know. • • • 

“A case made out by proof that defendant 
fraudulently made an untrue material statement 
where his special situation or means of knowledge 
made it his duty to know whether that statement 
was true or false, presents a pure case of fraud 
and deceit, as much so as if defendant actually 
knew his statement to be false. * f 

In the case of Bennett v. Jndsnn (1860), 21 X. V. ‘238, 
the New York Tourt of Appeals held that minutely de¬ 
script ive statements of land, made without knowledge 
as to whether they were true or false, constituted fraud, 

when false, as much as if they were known to be untrue. 

• 

The court cited with approval Volume 1 of Story on 
Equity, Section 103, to the same effect. 

In the case of Bystrom v. Yillcml (1016), 175 App. 
l)iv. 433, appeal dismissed without opinion 220 X. Y. 765, 
the president of a mining company issued a false pros¬ 
pectus, for which he was held liable in damages to the 
plaintiff, even though it may have been that he believed 
these statements to be true, when he made them, and 
although he may have based his statements on informa¬ 
tion furnished by others. The court held that the defend- 
ant could not escape liability, because certain of the 
statements contained a hidden equivocal meaning which 
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might have made them true, if they were false in the 
ordinary sense that they would be taken by the average 
person. This ease followed and approved the rule which 
was laid down in lladcock v. Osmar, 153 X. V. f)04, 608, 
which is as follows: 

“Where a party represents a material fact to 
be true to his personal knowledge, as distinguished 
from belief or opinion, when he does not know 
whether it is true or not, and it is actually untrue, 
he is guilty of falsehood, even if he believes it to 
be true, and if the statement is thus made with the 
intention that it shall be acted upon by another, 
who does so act upon it to his injury, the result 
is actionable fraud.’’ 


In the case of Chatham Furnace Co. v. Moffat, 147 
Mass. 403, the court said: 


“The charge of fraudulent intent, in an action 
for deceit, may be maintained by proof of a state¬ 
ment made, as of the party’s own knowledge, which 
is false, provided the thing stated is not merely a 
matter of opinion, estimate or judgment, but is 
susceptible of actual knowledge; and in such case 
it is not necessary to make any further proof of an 
actual intent to deceive. The fraud consists in 
stating that the party knows the thing to exist, 
when he does not know it to exist; and if he does 
not know it to exist, he must ordinarilv be deemed 
to know that he does not. * * *” 


In the case of The Ella (D. C. Del.), 84 Fed. 471, the 
court held the president of a corporation chargeable with 
knowledge of all material facts, which would have been 
disclosed to him, if he had used reasonable circumspec¬ 
tion in his discharge of the duties of his office. 


48 


Other cases similar to these which we have cited, in 
which the courts have come to the same conclusion, are: 

Rothschild v. Mack (1889), 115 X. V. 1, 7; 
Kountzc v. Kennedy (1895), 147 X. Y. 124, 
130; 

Lambert v. Elmendorf (1008), 124 App. Div. 
758, 760; 

Ottinycr v. Bennett (1911), 144 App. Div. 525; 
203 X. Y. 554; 

Donneii v. Finucane (1912), 205 X. Y. 251, 
259; 

Churchill v. St. George, etc. Co. (1916), 174 
App. Div. 1, 6; 

Addison on Torts , Fourth English Ed. with 
American notes, 1007. 


Notwithstanding "Wilson's duty, as above pointed out, 
to ascertain the correct tonnage of the Villc de Dixmudc 
and to communicate it truthfullv to Furness, Withv & 
Company, lie proceeded to ascertain the tonnage, and 
then to make a false instead of a true statement of the 
tonnage. 

It will he recalled that Furness, "Withy & Company 
telegraphed Wilson on May 27, 1919, directing his atten¬ 
tion to the fact that the Society Elisabeth had cabled that 
according to Yenvee there was some disagreement about 
the deadweight tonnage, and required measurements by 
the Bureau Veritas. Stipulation , Exhibit A-3i (lice., p. 


160). 

Wilson immediately sought to disarm anv doubts in 
the minds of Furness, Withy & Company by telegraphing 
that no disagreement existed regarding the deadweight 
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tonnage; that the Bureau Veritas did not do such work, 
and that lie, Wilson, and the captain (Verwee) were by 
agreement having a survey made. Stipulation, Exhibit 
A-35 (Rcc., p. 161). 

The evidence shows that such a survey actually was 
made and that this survey showed a deadweight tonnage 
of approximately 1,814 tons, Stipulation, Exhibit A-45 
(Hoc., ]>. 166), all of which was well known to Wilson 
before lie came north for the conference of dune 12. 

It thus appears that Wilson in face of the apparent 
dispute which was arising as to the deadweight tonnage 
of the vessel proceeded designedly to lull Furness, Withy 
& Company into a belief that the deadweight corre¬ 
sponded with the contract. 

Tn the meantime, as the evidence disclosed, Furness, 
Withy & Company had not been in receipt of any com¬ 
munications either from Verwee or from their principals 
questioning the deadweight. 

After Wilson, in response to Connor's inquiries, had 
asserted that there was not any disagreement as to the 
deadweight, and after he had definitely advised Furness, 
Withy & Company that a survey was being made, he rep¬ 
resented to Connor that the capacity of the Dixmude was 
2,337 tons. 

This is squarely established by the testimony of Mr. 
Connor (Rcc., pp. 78, 79, 81, 82, 83, 87, 90, 93, 94, 96). 

During all this time Furness, Withy & Company had 
not heard anything further of any dispute, either from 
the Societe Elisabeth or from Verwee. 

Furness, Withy & Company, therefore, were, it is sub¬ 
mitted, quite justified in believing that Wilson’s state¬ 
ments as to the deadweight capacity were correct. 
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Mr. Connor’s testimony stands uneontradieted. It 
should be remarked that the only person who could have 
contradicted his testimony, it‘ his testimony were untrue, 
was Wilson. Wilson was in the court throughout the 
trial hut was uot called upon h\j the Alien Property 
Custodian to testify. 

After these representations had been made by Wil¬ 
son as to the tonnage of the Dixmude , a compromise set¬ 
tlement was discussed between Wilson and Connor. The 
Shipbuilding Company had claims for extras, and the 
Societe Elisabeth had claims for demurrage, delay and 
damages. This is shown by Mr. Connor’s testimony on 
cross-examination by Mr. Wickey, at page 82 of the 
Record :— 


“There was, in addition to the dead weight, 
which was established by him as 2,337 tons, other 


items that Mr. Wilson claimed, such as extra 
equipment. And then there were items that we 
claimed, such as demurrage, penalty for not hav¬ 
ing the ship ready as per the contract, over and 
above the three months demurrage allowed on the 
contract; and we effected a compromise. He threw 
off all his equipment and we threw off the demur¬ 
rage and all. 

“Q. By throwing that off and taking the dead 
weight tonnage you arrived at $120,000 to settle’ 

“A. Xo; we arrived at nothing after the pay¬ 
ment of $120,000. In other words, he made claims 
for amounts of monev, and we made counter 
claims for demurrage and for penalties, and when 
[then?] we agreed to waive the whole thing. 

“Q. And you arrived at the sum of $120,000 
in full payment ? 

“A. At the sum of $120,000 to make up the 
payment for the ship based on 2,337 tons.” 
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It was not until June 22, late in the month, and after 
the conference in Xew York at which Wilson had made 
the representations on which Connor was relying that 
Verwee communicated any doubts about the deadweight 
to Connor. Stipulation, Exhibit A-54 (Rec., p. 172). If 
Verwee had persisted in this it may be that Connor would 
have ceased to rely on Wilson’s representations. Ver¬ 
wee, however, withdrew these objections by his telegram 
of June 28, Stipulation , Exhibit A-68 (Roc., p. 181), so 
that Connor continued to rely on Wilson’s representa¬ 
tions. 

It was quite natural that Connor should not wish to 
complete the payments until Verwee was in concurrence, 
because Verwee, although without authority as to the 
acceptance of the vessel, si ill was a representative of the 
owners in this country (Rec., p. 78). 

Wilson was the president of the Shipbuilding Com¬ 
pany and the Alien Property Custodian’s appointee and 
agent, and he was presumed as a matter of law to know 
what were the facts regarding the vessel he was building. 

Mr. Connor was entitled to relv on his statements of 

•> 

fact. Mr. Connor knew that Verwee was only a prac¬ 
tical ship captain, and did not know anything about 
measuring deadweight. (Rec., p. 78). 

Why Verwee withdrew his objections can only be 
conjectured, but some light may possibly be thrown on 
his motives by a telegram, which Wilson sent to Tyler of 
the Lumber Company some six weeks later, in which 
Wilson said, referring to Verwee (italics ours): 

“My advice is not to r/ive present promised, 
unless * * Stipulation, Exhibit A-82 ( Rcc. f 

p. 190). 


In any case, Wilson knew that Connor was relying 
on his representations, because in Connor's telegram of 
June 25, 1919, he said: 

“Agreement made with you is on basis 2537 
tons.” Stipulation, Exhibit A-6t {Ucc. } p. 170). 

The case of Jlairjht v. If apt (1859), 19 X. V. 404, shows 
that one may rely upon a representation, even though 
one has notice tending to show that this representation 
may be false. 

The facts of this case were that a certain Pudnev had 
mortgaged his farm to one Delavan, but before the mort¬ 
gage was recorded, Delevan returned it to Pudnev, on 
Pudnev's agreement that he would assign his property 
to Ilavt, as trustee, and by the assignment place Delavan 
in the class of preferred creditors. Pudnev, thereafter, 
made assignment to I lay t, in trust, but not according 
to his agreement with Delavan. Thereafter Ilavt of- 
fered the premises for sale, free and clear, and at the 
sale Delavan came forward and in the presence of the 
plaintiff, Haight, and others, said that he had a mort¬ 
gage upon the farm, which Ilavt denied. Delavan re¬ 
asserted his claim, and Hayt again offered the farm for 
sale, saying that Delavan had no mortgage. Hayt, more¬ 
over, refused to guarantee the farm against the mort¬ 
gage of Delavan. Haight was the highest bidder, and 
bought the farm, and after tho sale, Hayt repeated his 
representation that Delavan had no mortgage. After 
the purchase, Delavan commenced an action to foreclose 
his mortgage, and did so, after which Haight brought 
suit against Ilavt to recover damages for fraud. 

The court below gave judgment against Hayt, and 
the Court of Appeals of New York affirmed its decision. 
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Judge Grover, of the Court of Appeals, said, at page 

468: 

“Another ground upon which the nonsuit was 
asked, was that the plaintiffs were informed of 
Delavan’s claim at the time of the purchase, or 
at least that they had sufficient notice to put them 
upon inquiry, and that they, therefore, purchased 
at their own risk. The only information possessed 
by the plaintiffs were the statements made by 
I lay t and Delavan at the time of the purchase. 
A party making fraudulent representations upon 
a sale of property by him, cannot defend himself, 
as matter of law, upon the ground that a by¬ 
stander stated the real facts. The purchaser may 
rely upon the statements of the vendor; and 
whether he does so relv and is thereby induced to 
purchase is a question for the jury. * * * ” 


By the holding of this case it appears that reliance 
on representations is a matter of fact. 

lu the instant case, Mr. Connor’s testimony stands 
uncontradicted, that he relied on Wilson’s representa¬ 
tions, and not on anything that he heard from Verwee. 

The situation, therefore, was that Wilson had made 
representations on which Connor relied; that Verwee, 
who, Connor knew, was not a shipbuilding expert, 
doubted them, and withdrew the doubt, leaving Connor 
continuing to rely on Wilson’s representations. 

Because Connor, acting for Furness, Withy & Com¬ 
pany, relied on these representations, Furness, Withy & 
Company, as agent for the Societe Elisabeth, made, on 
July 0, 11)10 (/iVc., pp. 78-70), the last payment of $120,000, 
making a total payment for the F*7/c de Dixmude on a 
basis of 2,337 tons deadweight cargo carrying capacity 
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under deck at $147.50 per ton, together with a slight 
excess. 

The Yillc de Dixmudc, as was ultimately found, had 
a tonnage of 1,080, Complaint, p. 29; Haight's Deposi¬ 
tion (Dec., p. 112), and Furness, Withy & Company were 
held liable in the Belgian actions for this deficiency of 
057 tons at the contract rate of $147.50 per ton. 

The rules with respect to proof of fraud were laid 
down by the United States Supreme Court in the case 
of Southern Development Co. v. Silva (1887), 125 U. S. 
247, in which Justice Lamar said, at page 249: 


“The burden of proof is on the complainant; 
and unless he brings evidence sufficient to over¬ 
come the natural presumption of fair dealing and 
honesty, a court of equity will not be justified in 
setting aside a contract on the ground of fraudu¬ 
lent representations. In order to establish a 
charge of this character the complainant must 
show by clear and decisive proof— 


"First. That the defendant has made a repre¬ 
sentation in regard to material tact \ 


“ Seeondlg. That such representation is false; 


“Thirdly. That such representation was not 
actuallv believed bv the defendant, on reasonable 
grounds, to be 1 rue; 


“ Fourthly . That it was made with intent that 
it should be acted on; 


“ Fifthly. That it was acted on by complainant 
to his damage; and, 


“Sixthly. That in so acting on it the com¬ 
plainant was ignorant of its falsity, and reasonably 
believed it to be true. 


“The iirst of the foregoing requisites excludes 
such statements as consist merely in an expression 
of opinion or judgment, honestly entertained; and, 
again, (excepting in peculiar cases,) it excludes 
statements by the owner and vendor of property 
in respect to its value.” 


First. With respect to the first requirement as laid 
down by the United States Supreme Court, it is obvious 
that payment under the contract had to be made on a 
basis of the deadweight, which, therefore, made tlie dead¬ 
weight capacity material. 

This appears from the contract, at pages 20 to 21 of 
the Complaint. 

It also appears from the telegram of Mr. Wilson to 
Connor, Stipulation, Exhibit A-27 ( llec., p. 154), and the 
letter from Wilson to Connor, Stipulation, A-28 ( Rec., 


p. 154). 

The deadweight capacity also was the basis of the 
measurement of damages when recovery was granted to 
the Societe Elisabeth in the judgments of the Belgian 
Courts. Complaint, pages 20, 23, 31. That the represen¬ 
tations were made appears from the positive and uncon¬ 
tradicted testimony of Mr. Connor. 


Second. That such representations were false in fact 
appears from the judgments of the Belgian Courts, Com - 
plaint, pages 23, 33; Stipulation, Exhibits B-l, B-2 (Rec., 
pp. 190-2013), from the deposition of Mr. Haight (Rec., 
p. 112); from the letter of Bates *Sc Rogers Construc¬ 
tion Company, Stipulation, Exhibit A-45 (Rec., p. 166), 
and from Wilson’s own letters to Judge Carter, Stipula¬ 
tion, Exhibits A-83 and A-81 (Rec., pp. 190-192). 


Third. That such representations were not actually 
believed by IT//.vow to be true on reasonable grounds is 
shown by the letter of the Hates & Rogers Construction 
Company, Stipulation, Exhibit A-4J (Ere., p. 166) and 
by the letters of Wilson to Judge Carter, Stipulation, Ex¬ 
hibits A -cS.v, J-M (Ere., pp. 190-192). 


Fourth. It is obvious that these representations were 
made to induce the final payment, and , therefore, with 
intent that they should be acted on. Mr. Connor testified, 
at page 78 of the Record: 

“(J. Did he | Wilson ] say anything to you about 
the deadweight tonnage of the vessel? 

44 A. He made the statement that the dead¬ 
weight of the vessel was 2,337 tons. 

“( c >. And did he represent to you that that was 
what the deadweight was? 

“A. Yes. 

“Q. Did he ask for payment on the basis of 
that deadweight ! 

“A. Yes, sir.” 


Wilson’s intention that Furness, Withy & Company 
should act on these representations, is shown by such com¬ 
munications as his telegram of June 24, 1919: 


ii ] T ille de Dixmude * * Deadweight based 
upon cubic measurement agreed upon 2337 tons 
Stop Please inform buyers that we insist upon 
immediate settlement.” Stipulation, Exhibit A-57 
(Rec., p. 175). 


In the telegram of June 27, 1919, from Gulf Ship¬ 
building Company, the following appears: 
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“Ville de Dixmude cannot accept less than 

PRICE ACRE EL) UPON BETWEEN WlLSON AND CONNOR.” 

Stipulation, Exhibit A-64 {lire., p. 179). 

On June 28, 1919, Wilson telegraphed to Furness, 
Withy & Company as follows: 

“VERWEE WIRES YOU TO SETTLE STOP PLEASE 

mail check to I's.” Stipulation, Exhibit A-69 
(lire., p. 181). 

The matter is clinched by Wilson’s letter to Judge 
Carter, dated September 10, 1919, in which he writes: 

“I believe her f Yillc dr Dixmude] to be only 
about 2000 tons although we used a larger tonnage 
in basing our figures in negotiating with Furness - 
Withy. ’ ’ Stipulation, Exhibit A-fr4 (Rec., p. 191). 

Fifth. That plaintiff, as agent of Furness, Withy & 
Company, anted on these representations to its damage 
is shown by the judgments of the Courts of the Kingdom 
of Belgium, which are set forth in Schedules B and C of 
the Complaint, Stipulation, Exhibits R-l, R-2 (Rec., pp. 
190-200), and in Fxhibit B-5 of the Stipulation (Rec., pp. 
210-217). 

That Furness, Withy & Company acted on it is also 
shown by tin* testimony of Mr. Connor (Rec., pp. 78, 79), 
and by such telegrams as Mr. Connor’s telegram to Wil¬ 
son, dated June 25, 1919: 


“Agreement made with you is on basis twen- 
tythree thirtyseven tons.” Stipulation, A-61 
(Rec., p. 17G), 
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and Connor’s telegram to Yerwee, dated June 27, 1919, 
stating, 


“AYilson will not accept less than price 

AGREED UPON WITH US STOP Tills PRICE BASED ON 

tonnage 2327 tons stop." Stipulation, Exhibit 

. I -00 ( lire., ]). 180). 

Sixth. That Furness, Withy & Company could rear 
sonably belie re such a statement to be true follows from 
the fact that the original contract called for a vessel of 
about 2,300 tons. Complaint, p. 18. 

Connor, who was not a practical shipbuilding man, 
and who had no knowledge of the technical side of ship¬ 
building (lire.. pp. 80, S3), was justified, as we have shown 
above, in believing tin* positive assertions of the presi¬ 
dent of the Shipbuilding Company (Iter., pp. 78, 81, 83, 
93), made after tin* special inquiries of Connor with re¬ 
spect to the deadweight, and after Wilson had advised 
Furness, Withy & Company that the vessel was being sur¬ 
veyed. 

In every respect, therefore, the plaintiff in this action 
falls within the rule laid down bv the United States 
Supreme Court. 
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FOURTH POINT. 

Even though Furness, Withy & Company were 

FOUND NEGLIGENT BY THE BELGIAN COURTS AND HAD TO PAY 
DAMAGES BECAUSE OF THEIR NEGLIGENCE, THEY WERE NOT tW 

pari delicto with the (Julf Shipbuilding Company, 

WHICH WAS GUILTY OF FRAUD. 

Under such circumstances it is a well settled doc¬ 
trine OF THE COURTS THAT FURNESS, WlTHY & COMPANY, 
WHOSE FAULT WAS LESSER IN DEGREE, CAN RECOVER AGAINST 

the Gulf Shipbuilding Company, whose fault was 

GREATER IN DEGREE. 


When Wilson represented that the Ville de Dixmude 
had a deadweight tonnage of -,T>7, when in reality its 
capacity was only 1,680 tons, he set in motion a positive, 
active force for injury. 

This misrepresentation as to the actual tonnage was 
the cause of the damage suffered bv the Societe Elisa- 
betli and also by Furness, Withy «Sc Company, because 
without such a misrepresentation of the tonnage the 
Societe Elisabeth would not have sustained any damages 
and therefore it would not have had any cause of action 
on which it could have recovered from Furness, Withy & 
Company as its agent. 

By the judgments of the Belgian courts, Furness, 
Withy & Company were held liable because of their negli¬ 
gence in failing to verify the deadweight tonnage of the 
Ville dc Dixmude. 

Such a measurement would, no doubt, have revealed 
the falsity of the representations of Wilson as to the ton- 
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Ti age. Nevertheless, this measurement would have been 
of no practical importance it' the deadweight tonnage of 
the Dixmudc had been in accordance with the represen¬ 
tations. 

The only importance that such a measurement could 
ever have would arise only if the representations made 
as to the vessel’s tonnage were false. 


From this analysis it results that the primary, posi¬ 
tive, attire cause of loss and injury teas the misrepre¬ 
sentation as to the tonnaye of the Dixmude made hit 
Wilson. 

Wilson was guilty of active fraud while Furness, 
Withy & Company were only passively negligent as re¬ 
gards their principal, the Societe Elisabeth. 

Furthermore, thev were not guiltv of anv negligence 
in dealing with the American Lumber Company or the 
Gulf Shipbuilding Corporation. 

It hardly needs to be stated that Furness, Withv & 
Company owed no duty to the Gulf Shipbuilding Com¬ 
pany to check ii]> on their assertions as to the tonnage and 
to discover their falsity. Furness, Withy Company 
dealt with the president of a shipbuilding company 
charged with the duty of accurate knowledge and of lion- 
est disclosure of that knowledge of the vitally material 
fact of the deadweight cargo carrying capacity of the 
vessel. 


Wilson was the president both of the American Lum¬ 
ber Company and of the Gulf Shipbuilding Corporation 
and was appointed by the Alien Property Custodian, 
who was the sole stockholder. 

In view of his connection with the Alien Property 
Custodian and because Wilson had no personal pecuniary 
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interest at stake as a stockholder, and owed no duty to 
any other person than the sole stockholder, the Alien 
Property Custodian, an official of tlie United States, his 
representations were particularly worthy of credence by 
a reasonable man. 

Wilson also represented himself as almost an agent 
of the United States Government. Stipulation, Exhibit 
A-28 (IS c., p. 156) : 


“Inasmuch as it has been decided and written 
in the Peace Treaty, that the proceeds from all 
property in the hands of the Alien Property Cus¬ 
todian arc to remain in the hands of the United 
States Government in lieu of indemnities and that 
this is the amount we claim, no more, no less,— 
all questions of a similar nature to the changing 
of the contract of Yillc tic Dixniude must be passed 
upon and approved by the Attorney General of the 
United States. The procedure will be to present 

all facts to the Attorney General with our recom- 

% 

mendations. As stated above, we are not in pos¬ 
session of all the facts, and consequently cannot 
make this presentation.” 


This, too, seems to have been the general understand¬ 
ing of those concerned in the situation, for the Pensacola 
Maritime ('orporation, through whom the contract was 
negotiated, wrote, on October 11, 1918, to Furness, Withy 
A' Company as follows— Stipulation, Exhibit A-0 (Her., 
p. 137): 

“We have recently sold to our Glasgow, Scot¬ 
land correspondent, Messrs. Sloan & Jackson a 
(about) 2,300 ton wooden motor schooner * * * 
which motor schooner is being built bv the Gulf 
Shipbuilding Company of Millville, Fla., the entire 
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stock of which company is owned by the U. S. 
Government Alien Property Custodian.” 

On April 17, 1010, Pensacola Maritime Corporation 
wrote to Furness, AVitliy & Company. Stipulation, Ex¬ 
hibit A-23 (/iVr.. ]>. 150): 

“Personally we believe that Mr. Wilson, who 
is the President of the Gulf Shipbuilding Com¬ 
pany, and who is the Alien Property Custodian of 
Millville, Fla., will do what is right.” 


Furness, Withy & Company, therefore, had every rea¬ 
son to rely on the truth of Wilson's representations, not 
only because of the legal presumption as to fair dealing, 
which is but a judicial recognition of the tacit assumption 
on the basis of which all commercial affairs are con¬ 
ducted, but also because of Wilson's duty to know and 
to reveal that knowledge, and because of his quasi-official 
connection with the Government. 

It is true that the force set in motion bv Wilson was 
aimed at and designed to injure the Societe Elisabeth 
and not Furness, Withy Company. But could a mur¬ 
derer be heard to say in mitigation of his offense: 


“Yes, 1 aimed at ‘A' and meant to kill him, 
but 1 am a bad shot and bv mistake I hit ‘IF, 
whom l honestlv did not intend to kill!" 


And in like manner, can a Court of Equity, of all courts 

in the world, hear a defendant who comes into court to 

sav in effect: 

* 


“Yes, I aimed to injure ‘A’ by fraud, but by 
mistake 1 injured *B’ instead. However, if ‘IF 
had been on his guard and distrusted me, and if 
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because of his suspicion had successfully checked 
up on the truth of my assertions, he would have 
discovered my fraud and so he would not have 
been injured! ‘B’ really was injured not by my 
fraud but by his own negligence in trusting me.” 


Such a result would shock the conscience of the 
strictest court of common law, and it was to avoid unjust 
results such as this that the courts long ago decided to 
differentiate between the degrees of fault of those who 
might technically be held to be joint tort feasors. 

The rule is now thoroughly well established that 
there can be recovery between joint tort feasors who 
are not in pari delicto. 

Sometimes the courts lav down a test that in order 


to secure a recovery the lirst joint tort feasor must 
be primarily liable and the second who seeks recovery 
against the lirst, must be only secondarily liable. 

Applying that rule to this case, it is plain that the 
Gulf Shipbuilding Company, as the constructors of the 
Villc dc Dixmude, constructed a ship whose tonnage was 
in no way in accordance with the contract, and that 
thereafter, to conceal this deficiency in tonnage, they 
misrepresented the tonnage. Furness, Withy & Company 
had nothing to do with the inception of the contract, with 
the construction of the ship, or, save as agents for their 


principals, with the final measurement of the vessel’s ton¬ 


nage. 

Plainly, therefore, the Shipbuilding Company, if sued 
jointly with Furness, Withy & Company, would have 
been held primarily liable to the Societe Elisabeth and 
Furness, Withy & Company would have been held only 


secondarily liable. 
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Sometimes the courts lay down a second test, that in 
order to secure a recovery the fault of the principal joint 
tort feasor must lx* active, and that the fault of the sec¬ 
ond joint tort feasor who seeks recovery against the 
principal joint tort feasor must be passive. 

Under this rule Furness, Withy &. Company are 
equally entitled to recovery from the Gulf Shipbuilding 
Company. 

The fault of the Shipbuilding Company was active, 
in that it did not construct a ship in accordance with 
the contract, and that in order to conceal this failure it 
set in motion false representations as to the tonnage of 
the ship. 

The very greatest fault that can possibly be charged 
against Furness, Withy & Company is that it was pas- 
sivelv negligent in failing to discover the falsitv of 
the representations of the Gulf Shipbuilding Company. 
Under this canon, Furness, Withy & Company would be 
entitled to recovery from the Shipbuilding Company. 

Finally, some courts lay down a third rule, that the 
second joint tort feasor who seeks recovery against the 
principal tort feasor must be innocent of any fault with 
respect to the first tort feasor. 

This rule is particularly favorable for Furness, Withy 
ifc Company, who were guilty of no fault or negligence 
towards the Shipbuilding Company, and whom the Alien 
Property Custodian does not even assert to be guilty of 
any fault in that respect. 

It is submitted, therefore, that Furness, Withy & 
Company fall within the scope of each and every one of 
these categories, any one of which would entitle them to 
a recov ery. 



These three rules are established and sustained by 
the following long line of authorities and cases. 

The general rule, which is supported by citation in 
the foot-notes of scores of cases as authority, is set forth 

w 7 

in 31 C. J., at page 455: 

“The general rule, however, does not apply and 
there may he a recovery of indemnity where the 
person seeking indemnity and the person from 
whom indemnity is sought are not pari delicto, as 
where, although the relation of the party seeking 
indemnity to the negligent or wrongful act is such 
that he is liable therefor, he did not join in such 
act, or did not know and was not presumed to know 
that the act was wrongful; or where he was only 
technically or constructively at fault, as from a 
failure to perform some legal duty, and the negli¬ 
gent or wrongful act of the party from whom in¬ 
demnity is sought was the primary or proximate 
cause of the injury, or where both parties were at 
fault, but not in the same fault toward the person 
injured, and the fault of the party against whom 
indemnity is claimed was the primary and efficient 
cause of the injury.” 


In Bishop's Xon-Contract Law, the following rule is 
stated in Section 535; 

“There is another class of cases, wherein, as 
between the parties, tin* sole responsibility is on 
one, while another is simply liable with him to the 
person injured; then, if there is no obstruction 
from the principle just stated, [that there shall 
have been no conscious or active wrong-doing on 
the part of the latter] when the latter has been 
made to pay he can recover the whole of the 


former • * • added to which, if it was sued and 
it notified the party responsible, with a request to 
defend, it may have its costs and counsel fees. 
And this is the rule in other cases within the same 
principle.” 


The general rule has boon thoroughly discussed by 
the Supreme Court of the United States in the case of 
Washington Gas Lighf Company against District of 
Columbia (1806), 161 V. S. 016. A suit for damages for 
personal injuries had previously been brought against 
the District of Columbia. The plaintiff in the previous 
case alleged that his injuries were suffered from stepping 
into a hole in the sidewalk of one of the streets of the 
City of Washington, which, of course, it was the duty of 
the District of Columbia to see was in a safe condition. 


At the trial this hole was proved to have been an open 
gas box placed there by the gas company, which it was 
its duty to repair, but that its duty had been grossly 
neglected by allowing the box to remain unrepaired. 

The gas company was notified and given an oppor¬ 
tunity to defend, but evidently did not do so, and in the 
original case judgment was had against the District and 
was satisfied by it. 

The District of Columbia then brought the suit under 
discussion against the Washington Gas Light Company 


and recovered against it 


in the courts of the District of 


Columbia. The Gas Company appealed to the Supreme 
Court of the United States, which affirmed the decision 
of the courts below, and held that in such an action the 
entire record of the previous suits might be examined, 
and that the judgment against the District, rendered 
after notice to the Gas Company, and after opportunity 
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afforded it to come in and defend, was conclusive as to 
the liability of the (las Company to the District. 

At pages .‘127 to 328 the Supreme Court discussed 
and affirmed the general rule as to parties who are not 
in pari delicto , saying: 


"Second. Had the District a cause of action 
against the Gas Coin pang resulting from the fact 
that it had been condemned to pag damages oc¬ 
casion'd hg the defective gas box , which it was the 
duty of the Gas Company to supervise and repair? 

“An affirmative answer to this proposition is 
rendered necessary by both principle and author¬ 
ity. This court said in Chicago v. Robbins , 2 Black, 
418, 422: ‘It is well settled that a municipal cor¬ 
poration having the exclusive care and control of 
the streets, is obliged to see that they are kept 
safe for the passage of persons and property, and 
to abate all nuisances that might prove danger¬ 
ous; and if this plain duty is neglected, and any 
one is injured, it is liable for the damages sus¬ 
tained. The corporation has, however, a remedy 
over against the party that is in fault, and has so 
used the streets as to produce the injury, unless it 
was also a wrongdoer.’ And the same doctrine is 
reiterated in almost tin* identical language in Rob¬ 
bins v. Chicago , 4 Wall. 657, 670. 

“The principle thus announced qualifies and 
restrains within just limits the rigor of the rule 
which forbids recourse between wrongdoers. In 
the leading case of Lowell v. Boston d ; Lowell Rail¬ 
road. 23 Pick. 24, 32, the doctrine was thus stated: 
‘Our law, however, does not in every case disallow 
an action, by one wrongdoer against another, to 
recover damages incurred in consequence of their 
joint offence. The rule is, in pari delicto potior est 
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conditio defendentis. If the parties are not equally 
criminal, tlie principal delinquent may be held re¬ 
sponsible to his co-delinquent for damages in¬ 
curred by tlieir joint offence. In respect to of¬ 
fences, in which is involved any moral delinquency 
or turpitude, all parties are deemed equally guilty, 
and courts will not inquire into their relative guilt. 
But where tin* offence is merely nudum prohibit urn , 
and is in no respect immoral, it is not against the 
policy of the law to inquire into the relative de¬ 
linquency of tin' parties, and to administer justice 
between them, although both parties are wrong¬ 
doers.’ 

“In Brooklyn v. Brooklyn ('itif Baitroad, 47 

X. Y. 47o, 4S7, the same ride was applied, the court 
saying: ‘'Where tin* parties are not equally crim¬ 
inal, the principal delinquent may be held respon¬ 
sible to a co-delinquent for damage paid by reason 
of the offence in which both were concerned in 
different degrees as perpetrators.’ All the cases 
referred to involved only the right of a municipal 
corporation to recover over the amount of the 
damages for which it had been held liable in con¬ 
sequence of a defective street, occasioned by the 
neglect or failure of another to perform his legal 
duty. The rule, however, is not predicated on the 
peculiar or exceptional rights of municipal corpo¬ 
rations. It is general in its nature. It has been 
applied to public piers, (b eanie Steam Xariyation 
Co. v. Campania Transotlantiea Bspanola, 144 X. 

Y. 663 lb. 134 X. Y. 461. To the right of a prop¬ 
erty owner to recover for damages which he had 
been compelled to pay for a defective wire attached 
by a Gas Light Company to the chimney of the 
owner’s house. Cray v. Boston Gas Light ('o. y 114 
Mass. 149. To the right of a master to recover 


69 


over the damages which lie had been obliged to 
pay in consequence of a servant’s negligence. 
Grand Trunk Railway Co. vs. Latham, 63 Maine, 
177; Smith v. Foran, 43 Connecticut, 244. Indeed, 
the cases which illustrate the rule and its applica¬ 
tion to maiiv conditions of fact are too numerous 
for citation, and are collected in the text books. 
Wharton Xeg. 24G; 2 Tliomp. Xeg. 789, 1061; 
Sherman cV: Red field Xeg. (4th ed.) sec. 301; 2 
Dillon Municipal Corporation, sec. 1035, and cases 
there referred to in note.” 


As the Supreme Court says, the cases are too numer¬ 
ous to be cited, but we shall give some which illustrate 
our contention in a characteristic wav. 

In the case of City of Xew York vs. llearst, 142 App. 
Div. 343; 12G X. V. Supp. 917, the City of New York 
sued llearst to recover the amount of a judgment pre- 
viouslv obtained against it. 

In the previous suit the administratrix of a deceased 
person who was killed by an explosion of fireworks on a 
city street, recovered judgment against the city. The 

Citv had dulv notified llearst to come in and defend the 
» • 

previous action, but he refused to do so, and the City 
defended it. In the present case the court held that the 
city was negligent because it did not prevent the exhibi¬ 
tion of fireworks on a public street, and that the defendant 
was negligent for setting off the fireworks. The court, 
however, found that the city was not in pari delicto with 
llearst, and adopted what may be called the New York 
State Rule, which was first set forth in Village of Geneva 
xs. Brush Electric Co., 50 Hun. 581; 3 X". Y. Supp. 595. 
In that case one class of cases in which the remedy is 
allowed was stated by the court to be as follows: 
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“Wlu*re both parties have been in fault, but not 
in the same fault, towards the party injured, and 
the fault of the party from whom indemnity is 
claimed was the primary and efficient cause of the 
injury.” 


The Appellate Division in the IIcurst case therefore 
reversed the judgment of the court below, which had dis¬ 
missed the complaint. 

In the case of A' u ip pother y vs. Lord cf Taylor, 103 
App. Div. 753, the plaintiff's auto was compelled to 
swerve by the negligence of the defendant’s auto, so that 
it struck a third person who recovered for his injuries 
from the plaintiff in the present action. The court held 
that the fact that there hail been recoverv against one 
party predicated on his neglect did not preclude a recov¬ 
ery by him against a second person who as between them 
was primarily liable for the injuries for which recovery 
had been had. 

In the case of Simpson vs. Mercer , 144 Mass. 413, a 

constable replevined goods in a warehouse, and under the 

claim of *‘A’s” agent, permitted the agent to seize goods 

belonging to “ID’. “ID’ recovered a judgment against 

the officer, who then sued “A” for indemnity. The court 

% 

held that the parties were not in yurt delicto and that 
the officer could collect from “A” the judgment against 
him as indemnity. 

In the case of Boston cC Maine It. It. ('o. vs. Brackett, 
71 X. II. 404; 53 All. 504, the court said at page 407: 


“It is only where the party who is in fault 
as to the person injured is without fault as to 
the party whose actual negligence is the cause of 
the injury, that recovery over can be had.” 
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The rule as to joint tort-feasors who are not in pari 
delicto is applied in the District of Columbia as shown 
by the case of Curtis vs. Welker (Court of Appeals, 
D. C., 1924), 29b Fed. 1019. The court quoted with ap¬ 
proval the rule laid down by the Supreme Court of the 
United States in Union Stockyards Co. of Omaha vs. 
C. B. d‘ Q. It. B. Co., 19G U. S. 217, in which the Supreme 
Court said: 

“ * * * the general principle of law is well 
settled that one of several wrongdoers cannot 
recover against another wrongdoer, although he 
may have been compelled to pay all the damages 
for the wrong done. In many instances, however, 
cases have been taken out of this general rule, and 
it has been held inoperative, in order that the ulti¬ 
mate loss may be vested upon the principal wrong¬ 
doer, who is made to respond for all the damages, 
where one less culpable, although legally liable to 
third persons, may escape the payment of dam¬ 
ages assessed against him by putting the ultimate 
loss upon the one principally responsible for the 
injury done.” 


Furness, Withy & Company, in the instant case, there¬ 
fore, “although legally liable to third persons” ought to 
“escape the payment of damages assessed against [them] 
by putting the ultimate loss upon the one principally 
responsible for the injury done”, namely, the identical 
Corporations involved in the contract—the Gulf Ship¬ 
building Corporation and the American Lumber Com¬ 
pany. 

A case which on principle is very similar to the present 
case is that of The Sark (1). C. La. 1912) 245 Fed. 909, 
The facts in this case were that the Steamship Company 


Sark had chartered the steamship Sark to the South 
Atlantic Steamship Company. An agent of the South 
Atlantic Steamship Company signed hills of lading for 
cargo shipped on the Sark and falsely pre-dated them. 
While the Captain did not consent to this he did not 
seriously object, and he impliedly ratified the signing. 
The Danish consignees of the cargo discovered that the 
hills of lading had been pre-dated and instituted an action 
in Denmark against the ship for damages, on the theory 
that as the price of the cargo had declined, they would 
not have accepted it owing to the default in delivery but 
for the falsely dated hills of lading. Judgment went 
against the ship in Denmark and the Steamship Company 
Sark brought the present case against the South Atlantic 
Steamship Company. The court gave a decree in favor 
of the libelant steamship company and said, at page 911: 

“The verdict of the Danish court is conclusive 
on the parties, and the ship was made to suffer 
through the wrongful act of respondents’ agent 
acting within the scope of his authority, and for 
which they are responsible. 

“There will be a decree in favor of the libelant 
as prayed for.” 

The case of Mtnisnu S. S. Line v. Clastfoiv Xar. Co. 
(C. (’. A. 2, 191b), 23.') Fed. (14, is very similar in principle 
to the present case. The Munson Line chartered the 
steamship Denabif under a time charter from the Glasgow 
Navigation Co. Thereafter, the Munson Line was sued 
by a stevedore, who had been injured through the negli¬ 
gence of a winchman who was to be furnished by the ship. 

The stevedore recovered against the Munson Line in 
the Supreme Court of the State of New York, and the 
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Munson Lino brought suit for indemnity against the Glas¬ 
gow Navigation Company in the District Court for the 
Southern District of New York. The District Court dis¬ 
missed the libel and the libelant appealed. The Circuit 
Court of Appeals for the Second Circuit reversed the 
decision of the District Court, and gave judgment for the 
Munson Line against the Glasgow Navigation Company, 
for the amount of the stevedore’s judgment. 

The Circuit Court of Appeals held that, while as 
between the stevedore and the Munson Line in the State 
suit the Munson Line mav have been the carrier with the 
duty of unloading safelv, that notwithstanding this, the 
winchman was tin* servant of the shipowner as between 
the shipowner and the charterer, and the shipowner 
should he held liable for the negligence of the winchman. 

An appeal to the Supreme Court was dismissed for 
want of jurisdiction, 24b U. S. b47, and a petition for a 
writ of certiorari was denied, 24.3 U. S. 643. 

The effect of this decision is that the court of another 
jurisdiction, namely, of the State of New York, first held 
the charterer liable bv inference of law. The Circuit 
Court of Appeals then permitted recovery by the char¬ 
terer against the shipowner, because the shipowner was 
primarily liable as between themselves. This is the result 
which, it is submitted, should be reached in the instant 


case. 

In the case of Bethlehem Shipbuilding Corp. vs. 
Joseph Gutradt Co. (C. C. A. 9, 192b) 10 Fed. (2nd) 769, 
the Gutradt Company had brought a libel against the 
Pacific Mail Steamship Company, which impleaded the 
Bethlehem Shipbuilding Corporation, and prayed for 
judgment over against it. The decree was in favor of the 


libelant against Pacific Mail Steamship Company with 
judgment over against the Bethlehem Shipbuilding Cor¬ 
poration. The Shipbuilding Corporation appealed from 
this judgment but the judgment was affirmed. 

The facts were that cargo shipped by Gutradt on a 
ship of the Pacific Mail Steamship Company had been 
damaged by water. Immediately previous to the voyage 
the Shipbuilding Corporation had been given a contract 
to repair and overhaul certain valves, but failed to do 
this properly. While the court held the Steamship Com¬ 
pany liable to the Gutradt Company, because it had 
failed in the performance of its duty to inspect the ship 
properly and see that it was seaworthy, it held the Ship¬ 
building Corporation liable to pay the judgment against 
the Steamship Company. In the course of its judgment 
the court cited a number of similar cases in admiralty. 

In the case of Otis Elevator Co. vs. Cameron, 205 
S. W. 852, a father and mother sued plaintiff and the 
defendant in the present action for the death of their 
son. At the same time Cameron brought a cross-action 
against the Otis Elevator Company to compel it to pay 
his judgment in case one was rendered against him. 


Judgment was rendered against him in favor of the par¬ 
ents, and in his favor on his cross-suit against the Ele¬ 


vator Company. 


The court held that although his failure to inspect 
the elevator was the proximate cause of the injury, yet 
he could recover indemnity against the elevator company 
in spite of his negligence , because the Elevator Company 
was the active perpetrator of the wrong, and Cameron’s 


negligence was only passive. 


These eases which we have cited are close parallels 
to the case now before tlie court, and indicate that the 
proper disposal of the present case necessitates a deci¬ 
sion for the plaintiff. 


F I F T 11 POI X T . 

Tub fund in tub hands of the Alien Property Cus¬ 
todian, HAVING BEEN UNJUSTLY ENRICHED, WHETHER BY 
FRAUD OR MISTAKE, SHOULD IN EQUITY BE HELD TO RESPOND 
TO THE PERSON INJURED FOR THE LOSS SUSTAINED BY REASON 
OF THE OVERPAYMENT. 


The contract provided for the settlement of the cost 
of the vessel on the basis of the deadweight tonnage. 

The plaintiff was induced to make settlement on the 
basis of an incorrect deadweight tonnage, and, there¬ 
fore, is entitled in equity, on the ground of mistake, to 
recover back the amount of the overpayment. 

The evidence is undisputed that the contract called 
for a vessel of approximately 2300 tons deadweight 
capacity and that the builder was to receive compensa¬ 
tion at the rate of $147.30 per deadweight ton. 

It is as conclusivelv established bv the evidence that 

» • 

in making settlement with the builder the plaintiff did 
so on the understanding that the deadweight capacity 
was 2337 tons. 

This is shown by the testimony of Mr. Connor, who 
acted in behalf of the plaintiff. 

“Q. Did he | Wilson] say anything to you 
about the dead weight tonnage of the vessel? A. 
He made the statement that the dead weight of 
the vessel was 2,337 tons. 
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Q. And did lie represent to you that that was 
what the dead weight was? A. Yes. 

Q. Did lie ask for payment on the basis of 
that dead weight? A. Yes, sir” (lire., p. 78). 

Mr. Connor further testified: 

“After talking with him I accepted his state¬ 
ment as to the* dead weight and I paid him on 
that basis” ( lire., p. 81). 


The foregoing testimony of Mr. Connor relates to 
what occurred between him and Mr. Wilson at the con¬ 
ference in New York on June 12, 1919. 

It is continued bv a telegram from Mr. Connor to 
Mr. Wilson, dated June 23, 1919, in which he said: 

“Agreement made with you is on basis 2337 tons” 
(Stipulation, Exhibit A-62, Ret\, p. 176). 

It is also confirmed bv a letter from Mr. Wilson, dated 
June 28, 1919, which reads in part as follows: 

“Your telegram has been received. When l 

was in New York to settle this matter with you, 

Captain Yerwee was measuring the vessel. After 

lie had measured the vessel, he came to our Mr. 

Tyler and informed him that there were 93,444 

cubic feet cargo capacity under deck, which we 

understood. Captain Yerwee concurring, would 

show when divided bv 40 the number of tons of 

cargo capacity based on this and in the presence 

of Captain Yerwee Mr. Tyler dictated a telegram 

to me which was the basis of our settlement. It 

appears that later Captain Yerwee got some idea 

into his head that this was not the correct wav to 

* 

figure carrying capacity. Just what way he favors 
now, I do not know—nor what he claims the ton- 


nage to be” (Stipulation, Exhibit A-70, Rec. f p. 
182). 


The telegram referred to in that letter as the basis 
of settlement is the one dated June 11, 1919, and is in 
part as follows: 

“Verwee and I agree on Ninety-three Thou¬ 
sand Four Hundred Fortv-four cubic feet in Dix- 
mude stop. This divided by forty makes dead¬ 
weight Two Thousand Three Hundred Thirty-six 
tons” (Stipulation, Exhibit A-51, lire., p. 171). 

If, in the opinion of the court the objections raised by 
Verwee in connection with the deadweight, which were 
subsequently withdrawn, had any effect upon Connor, 
nevertheless it is submitted that the plaintiff made final 
payment in the belief that the vessel had a deadweight 
capacity of 2,.TIT tons, and is entitled to recover on the 
principle that he made such payment in the honest but 
mistaken belief that the deadweight tonnage of the vessel 
was as represented. 

Verwee was in tin* legal position of a bystander. The 
responsibility of making payment for the vessel was not 
his, but was Connor's. Connor was justified in relying 
upon the representations of Wilson, notwithstanding 
such objections as Verwee put forward and subsequently 
withdrew. See Haight v. If apt, 19 X. Y. 164, which was 
commented upon at length in the previous point. 

In view of the action of Mr. Wilson in suppressing 
the calculation of deadweight tonnage made by Bates & 
Rogers Construction Company it is our opinion that he 
deliberately misled Mr. Connor as to the deadweight 
capacity of the vessel, but it is immaterial whether Mr. 
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Wilson or any one else acting: in behalf of the builder is 
guilty of actual fraud or not. Admittedly, Wilson knew 
when he received the final payment, that the deadweight 
tonnage was less than 2,300 tons. See his letters to Judge 
Carter (Hoc., pp. 100-191). If Mr. Connor, represent¬ 
ing the plaintiff, was induced through misapprehension, 
to make payment of the balance due for the construction 
of the vessel on the basis of a larger deadweight tonnage 
than the vessel actually had, the plaintiff is entitled in 
equity to recover the amount of the overpayment, and 
this is true even though Connor may have been negligent 
in failing to ascertain the correct tonnage. 

Pomeroy's Equity Jurisprudence, 4th Ed., Yol. II, 
pp. 1749-1750, states the principle as follows: 

‘‘The conclusion from the best authorities 
seems to be that the neglect must amount to the 
violation of a positive duty. The highest pos¬ 
sible care is not demanded. Even a clearly estab- 

V 

lished negligence may not of itself be a sufficient 
ground for refusing relief, if it appears that the 
other party has not been prejudiced thereby”. 


The principle is stated in Keener on Quasi-Contracts , 
pp. 70-71, as follows: 

“Although the rule is not universal, it is gen¬ 
erally held that the fact of the plaintiff’s mistake 
having been caused by his own negligence will not, 
ill the absence of other facts, bar a recovery”. 


The author quotes from the case of Appleton Bank v. 
MeGiJrray, 4 Gray 518, 522, in part as follows: 

“It is no answer to the plaintiffs’ claim that the 
mistake arose from the negligence of the plain- 
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tiffs. The ground on which the rule rests is, that 
money, paid through misapprehension of facts, in 
equity and good conscience belongs to the party 
who paid it; * * *. The cause of mistake there¬ 
fore is always immaterial. The money is none the 
less due to the plaintiffs because their negligence 
caused the mistake under which the payment was 
made”. 

It is also immaterial whether the final payment related 
only to the settlement of the balance due on the purchase 
price or whether certain collateral matters were involved. 
For it is clear that Connor agreed to the amount paid 
on the specific understandiing that the vessel had a dead¬ 
weight tonnage of 2,897 tons. Otherwise he would not 
have agreed to so large a sum. 

As stated in Keener on Quasi-Coat rads, page 80: 

“If, however, tin* settlement or compromise is 
made under mistake as to the existence of a cer¬ 
tain fact, when but for the mistake the compro¬ 
mise in question would not have been made, then, 
as the plaintiff cannot be said to have made the 
payment without regard to the truth of the mat¬ 
ter, about which Ik* claims he was mistaken, the 
money so paid can be recovered.” 

This right is based upon a long standing principle of 
equity which has been frequently reaffirmed. 

An early and often quoted statement of the principle 
is to be found in the case of Hill v. Buckley, 17 Ves. 894, 
in which the Master of the Bolls, Sir William Grant, 
said : 

“When a misrepresentation is made as to the 
quantity, though innocently, I apprehend the right 
of the purchaser to be, to have what the vendor 
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can give, with an abatement out of the purchase 
money for so much as the quantity falls short of 
the representation.” 


The principle has often been applied in cases of sales 
of land. 

A land transaction presents a close analogy to the 
transaction under consideration in this case, for the num¬ 
ber of acres in the tract to be sold is always a matter of 
importance and the purchase price is usually fixed upon 
the number of acres involved although not necessarily 
strictly on the basis of a specified price per acre. 

In this case not only is the number of deadweight tons 
a material feature, but under tin* contract the building 
price was definitely fixed at a specified price per dead¬ 
weight ton, so that the principle above quoted applies 
with even greater force to a case of this kind. 

An excellent illustration of the principle is found in 
the case of Panic v. I’pton ct a /, 87 X. V. 327, which is 
one of tin* leading cases in this country on that subject. 

In that case the plaintiff sued in equity to obtain a 
deduction from the sum secured by a bond and mortgage 
given for a portion of the purchase price of a farm. 

In negotiating for the purchase of the farm the plain¬ 
tiff asked how much land there was in the farm and what 
the defendants would sell it for. Thev informed him that 
the farm contained 220 acres and upwards and that they 
had asked $130 an acre, but would sell for $33,000. 

After some negotiations the purchase price was fixed 
at the lump sum of $31,087.00 and a deed was given de¬ 
scribing the land as “containing about 220 acres be the 
same more or less”. 
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The plaintiff took possession of the farm and about 
nine months later ascertained that the farm contained 
only 206.35 acres. 

In the course of the opinion the court said, at page 
331: 

“In the absence of any finding of special facts 
and circumstances, the natural presumption is, 
that in a sale of agricultural land tlie element of 
quantity enters into the transaction, and affects 
the consideration agreed to be paid. But in this 
case it is plain that the representation of quan¬ 
tity was deemed material by the parties. The 
sale was perhaps not technically a sale by the 
acre. But the starting point of the negotiation 
was an inquiry by the purchaser, as to the quan¬ 
tity of land in the farm, and the gross sum origi¬ 
nally asked was fixed by the sellers, bv reckoning 
the land at $150 an acre, not counting any surplus 
there might be, oyer two hundred and twenty 
acres. The price finally agreed upon was also 
fixed upon flu* supposition that the farm contained 
at least two hundred and twenty acres.” 

The Court further said, at page 337: 

“In this case no laches can be imputed to the 
plaintiff. lie could not ascertain the mistake 
from seeing the external boundaries of the farm, 
and he had a right to rely upon the representa¬ 
tion of the defendants. The cases of Qnesnel v. 
Woodlief (2 Hen. & Mumf. 173) and Darling v. 
Osborne (51 Yt. 148) are direct authorities in 
support of the conclusion we ha\e reached, and it 
is also supported by the case in this court of 
mVso/i y. It and all (67 N. Y. 338).” 
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Accordingly it was held that the plaintiff was en¬ 
titled to a deduction upon the amount of his mortgage 
and bond in an amount equivalent to the shortage of 
acreage calculated at the agreed purchase price per acre. 

To the same effect are the cases of (lollup v. Bernd, 
132 X. Y. 370; and Mills v. Kampfc, 202 X. Y. 46. 

The principle has also been invoked to enable a tax¬ 
payer to recover from a municipality tax illegally ex¬ 
acted from him which lie has paid by mistake. Strus- 
burgh v. Mayor, etc., ('ita of Xrw York, 87 X. Y. 452. 

This doctrine is merely an extension of the principle 
that equity will in the case of executed contracts inter¬ 
pose to protect the rights of the injured party, by allow¬ 
ing him to recover back such amount as the other party 
has been unjustly enriched by reason of the mistake. 

Applying the doctrine to this case the evidence shows 
without dispute that settlement was based upon the value 
of the vessel represented to have a cargo capacity of 
2,337 tons whereas she had in fact onlv a deadweight 
tonnage capacity of 1680 tons. The difference of 657 
tons at $147.50 per deadweight ton should be allowed by 
way of subrogation to the plaintiff together with interest 
and such incidental damage as has been sustained bv it 
on account of the refusal of the defendant to make 
restitution. 

The authorities, above mentioned, involve actions 
brought by a principal directly against the party who has, 
through mistake or by virtue of his own fraud, received 
more than in equity he was entitled to receive. 

The principle is equally applicable in favor of an 
agent who has suffered loss by paying out the money of 
his principal in reliance upon a mistake of fact or upon 



false representations of the party benefited. In Mechem 
on Agency, Second Edition, Sec. 2044, it is said: 

“Where an agent in dealings between himself 
and a third person pays out the money of his prin¬ 
cipal to such third person under a mistake of fact, 
or for a consideration which fails, or as a result of 
fraud or misconduct of the payee, * * * he may sue 
for and recover it in his own name. Such an action 
is ordinarily the onlv remedy by which an agent 
who has parted with a principal’s money under a 
mistake of fact, a. d for which he is answerable to 
his principal, can reimburse himself.” 


In 37 Ovc. 430, it is said: 

“One who, acting in a representative or fidu¬ 
ciary capacity, incurs and satisfies obligations to 
the benefit of his principal, is subrogated to the 
rights of the principal against others primarily 
liable, and the rights of creditors against the prin¬ 
cipal. Thus an agent who is compelled by a mis¬ 
take or mismanagement of his principal’s affairs 
to pay his principal for a debt or default primarily 
due by a third person is subrogated to the rights 
of the principal against that person, unless the 
agent was not merely negligent but his conduct 
was such that he is not entitled to the consideration 
of a court of equity * # * ”. 


The principle is stated in 2 ('. J. 830, as follows: 

“The general rule is that, where an agent pays 

money to a third person for his principal under a 

mistake of fact, a cause of action subsists in his 

favor for its recovery. Likewise a cause of action 

* 

subsists in favor of an agent for the recovery of 
money which he has paid on behalf of his principal 
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* * * which has boon induced by the third person’s 
fraud.” 

One of the cases frequently cited in support of this 
doctrine is Brhirk* rJmff v. Ifnllaurf Trust Campanil, 150 
Fed 191 (U. 8. I). ( \ S. I). X. Y., 1908). 

In that case a building association eonveved certain 
real estate to a trust company and received notes and 
other evidences of indebtedness secured by a mortgage. 
Afterward the President and Board of Directors of the 
building association, without authorization of stockhold¬ 
ers, allowed a cancellation of the mortgage and relied on 
the unsecured agreement of the trust company to pay 
the debt. 

The trust company became insolvent without having 
paid the debt, and a stockholder of the building associa¬ 
tion brought suit against one Hubert Roosevelt who was 
president and a director of the building association for 

the recovery of the amount which had been lost to the 
% 

stockholders of the building association through this 
unauthorized action of the President and Board of 
Directors. 

In that action judgment was given against Roosevelt 
and he paid the judgment. 

Subsequently Roosevelt intervened in the insolvency 
proceedings in which the affairs of the trust company 
were being liquidated claiming the right to recover over 
against the assets of the trust company the amount which 
he bad been required to pay to the stockholders of the 
building association. The court recognized his right to 
do this subject to the showing that the loss which be bad 
sustained was due only to negligence and not to mis- 
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conduct or wrongful act which would bar an application 
for equitable relief. 

In the course of the opinion, the court at page 205 
said: 

“The right of subrogation is not confined to 
cases of suretyship or contract. If one is com¬ 
pelled to pay the debt of another he is entitled to 
subrogation unless his conduct has been such that 
he is not entitled to the consideration of a court 
of equity. Cole v. Malcolm, 66 N. Y. 363, 366; 
Arnold v. Green , 116 N. Y. 566, 571, 23 N. E. 1; 
Harris on Subrogation Sec. 1; Barnes v. Mott, 64 
X. Y. 397, 401, 21 Am. Rep. 625; Smith v. Foran, 
43 Conn. 244, 21 Am. Rep. 647; Stevens v. Good- 
enough, 26 Vt. 676.” 


An examination of the judgments recovered against 
Furness, Withy & Company in the courts of Belgium 
demonstrates that recovery was allowed on the sole 
ground that Furness, Withy & Company were negligent 
in failing to ascertain the correct deadweight tonnage of 
the vessel and that accordingly they must respond in 
damages for tin* difference between the deadweight ton¬ 
nage upon which the settlement was based and the actual 
deadweight tonnage. 

Neither in the proceedings in Belgian courts nor in 
this case is there anything to indicate that Furness, 
Withy & Company were guilty of any misconduct or 
wrongful act in connection with the transaction. They 
have suffered the loss simply because, according to the 
holding of the Belgian courts, they made the final pay¬ 
ment of the purchase price of the vessel without using 
sufficient diligence to ascertain its correct deadweight 
cargo capacity. 


It does not lie in the mouths of the defendants, how¬ 
ever, to set up negligence on the part of the plaintiff, as 
a defense. This was forcibly pointed out by the Supreme 
Tourt of Illinois in the case of Dcrinc v. Edwards, 101 111. 
138, at page 140, in quoting from a previous decision in 
the same case, in which it said: 

“The contract under which the milk was sold 
was for a given price per gallon. It was the duty 
of appellee to see to it that his cans should hold 
the quantity which he professed they held. It does 
not lie in his mouth to complain that appellant did 
not watch him with tin* care which the circum¬ 
stances seemed to demand. If, in truth and in fact, 
by the mistake of appellant and that of appellee, 
the amount of tin* milk was short, and appellee re¬ 
ceived more money on that account than he was 
entitled to, lie must account for tin* same, even 
though tin* mistake resulted from negligence on 
the part of appellant as well as on the part of ap¬ 
pellee. The real question is as to the fact of tin* 
alleged shortage. If that existed, the appellant is 
entitled to have the wrong corrected, bv wav of 
set-off.'' 


The suppression by Wilson of his knowledge of the 
mistake, estops him from taking advantage of it. As 
was said in Roszt-H v. Roszrll. 10!) hub 334: 

“If it appears that the mistake was known to 
one of the parties, who, with knowledge of the 
ignorance of the other, nevertheless kept silent 
when he should have spoken, the party having 
knowledge will be estopped to defeat a reforma¬ 
tion.” 
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The instant case appears to fall directly within the 
principles of the authorities above cited. 

The fund in the hands of the Alien Property Custo¬ 
dian has been unjustly enriched either through the wrong¬ 
ful act of its agents or bv reason of mistake, and in 
equity the injured party ought to be made whole. 


S 1 XT II PO 1 XT. 


There was no COM PROM isk settlement under which 

TILE PLAINTIIFS AGREED TO ACCEPT A VESSEL OF LESS THAN 
2337 DEADWEIGHT TONNAGE. 


The contract for the Yillc dv Dixmude guaranteed the 
delivery of a launched and equipped wooden motor 
schooner of an estimated deadweight of 2300 tons (of 
2240 pounds) at $147.50 per deadweight ton, on Novem¬ 
ber 30, 1018 (lire., pp. 131-132). 

Prior to the completion of the vessel the plaintiffs 
made several payments, the total of which was $225,000 
(lire., p. 195). This figure we think is undisputed but it 
is obtained from Wilson's auditor’s report in which he 
says he has made a settlement at $345,000. This amount 
less $120,000, the amount of tin* final settlement, is $225,- 
000 . 


Larger motors had been installed and there was some 
extra cost which amounted to approximately $35,000 
(Rev., pp. 156, 173). 

The total cost of a vessel of 2337 tons at the contract 
price of $147.50 per ton was $344,*07.50. 

The vessel was delivered on May 21, 1919 (Captain 
took charge) (lire., p. 161). The contract provided that 
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t lie tinu* for delivery might 1m* extended for three months, 
the sellers to pay demurrage at $100 a day (lire., p. 132). 

The date of the conference between Connor and Wilson 
on which the amount of the final payment was determined 
took place in the first part of June, probably .Tune 12 
(lire., pp. 1(55, 16b). 

An examination of the record clearlv shows the atti- 
tudes with which the representatives of 11 it* respective 
parties approached tin* settlement. There had been a 
reduction of freights and consequently a lower value of 
vessels due to tin* abrupt ending of the war ( lice., p. lob). 

The delay in the delivery of the ship was causing 
severe loss (lire., p. 14o). 

The shipowner was threatening to cancel the contract 
and was claiming indemnity for the delay of $200 a day 
from December If), 1018 {lire., p. 153.) 

Apparently this involved discussion of a proposed 
compromise of the liquidated damages of $100 a day for 
three months referred to in the contract, and unliquidated 
damages for the balance of the period which terminated 
upon the delivery of the vessel. 

The defendant in a letter previous to the conference, 
while not admitting responsibility for the delay, was will¬ 
ing to give consideration to a reduction in the amount 
based on the lower value of ships due to the abrupt close 
of the war. 

Despite the mention of various other claims and 
amounts, the total amount claimed by the builders was 
$379,700 (lice., p. 18b). 


This amount is the total of the two amounts set forth 
above, namely, $344,707.50 and tbe cost of the vessel 
based on 2337 tons deadweight at $147.50, and $35,000, 
the additional cost of the engines. (’onnor cabled on July 

o * 
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10, 1919 (lire., ]>. 180), that the total claim of the builders 
was $379,700 and the total of the two amounts mentioned 
above is $379,707.50. 

As we have indicated above, the plaintiff was claiming 
indemnity for delay at the rate of $200 a day from 
December 15, 1918. The total number of days from 
December 15, 1918, to May 21, 1919, is 150 days. At $200 
a day this would amount to $31,200. 

The simple explanation of tlie filial arrangement made 
by Connor is that the final payment of $120,000 was 
arrived at on the basis of a deadweight capacity of the 
vessel of 2337 tons (Rrc. } p. 81). 

This is established bv the following testimonv of Mr. 
Connor: 


‘‘What 1 mean bv evervthing is this: 

There was, in addition to the deadweight, which 
was established by him as 2,337 tons, other items 
that Mr. Wilson claimed, such as extra equipment. 
And then there were it (‘ms that we claimed, such as 
demurrage, penalty for not having the ship ready 
as per the contract, over and above the three 
months’ demurrage allowed on the contract; and 
we effected a compromise. He threw off all his 
equipment and we threw off the demurrage and 
all" (Her., p. 82). 


Connor’s testimonv is corroborated bv bis cable to the 

• * 

owners of July 10 (lire., p. 180), in which he says he had 
saved owners $34,700. By pressing the claims for demur¬ 
rage he had avoided paying for the cost of the additional 


engines. 

That such was the arrangement made, that such a set¬ 
tlement was reasonable and proper is indicated by the 


close approximation of the respective claims, $.‘>.">,000 for 
engines as against $31,200 penalty for failure to deliver. 
Under all the circumstances, the claim for $200 a day was 
reasonable. 

It should be remembered that the owners were entitled 
to actual damages based on the loss of the use of the ves¬ 
sel for every day after the three months* period provided 
by the contract had expired. 

Connor’s testimonv as to the basis of the settlement 
is further corroborated by his telegram to (’apt. Verwee 
of June 27, 1010 ( lire ., p. 180), in which he says: 

“Wilson will not accept less than price agreed upon 
with us stop This price based on tonnage of twenty- 
three hundred thirtv-seven tons deadweight”. And the 
admission by W ilson in his letter of June 23th (/>Vr., p. 
182) in which he admits that the final payment was based 
on Mr. Tyler's telegram of June lltli. This telegram 
gives the deadweight 2330 tons (/or., p. 171). 

The simple explanation testified to by Connor that the 
basis of the final payment, in fact a condition precedent 
to any such payment; that the rrssrl must hart' a tlvatl- 
wciyht capacity <>f 2.V.V7 tons, is borne out by the figures 
of the settlement, above analyzed, the correspondence, 
and the admissions of Mr. Wilson. 
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L A S T P 0 I N T . 

The judgment below should be reversed with direc¬ 
tions TO ENTER JUDGMENT IN FAVOR OF THE PLAINTIFF FOR 
THE AMOUNT CLAIMED WITH INTEREST. 


It is submitted that the plaintiff is entitled to the re¬ 
lief demanded for the following reasons: 


1. This action is properly brought under and by vir¬ 
tue of Section 12 of the Trading with the Enemy Act as 
supplemented by the Executive Orders, issued pursuant 
thereto. 


2. The funds in the hands of the defendants being the 
proceeds of the joint liquidation of Gulf Shipbuilding 
Company and American Lumber Company, whose affairs 
were so commingled that tliev were in effect one and the 
same, are in equity held by them subject to the amount of 
plaintiff’s claim. 


•> 

«). 


The overpayment for the Yille rie Dixmude hav¬ 
ing been induced by misrepresentations of an agent of the 
Alien Property Custodian, amounting to fraud, the plain¬ 
tiff* should be made whole for the damages sustained by 
it by reason of the fraud, even though the parties may be 
in the position of joint tort feasors, because they are not 
in pari delicto. 


4. Even if there had been no fraud on the part of 
Gulf Shipbuilding Company and no reliance on its mis¬ 
representations, the fund in the hands of the defendants 
had been unjustly enriched due to the plaintiff’s mistake. 
In equity, therefore, the plaintiff is entitled to the return 
of the overpayment and in addition thereto the damages 
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sustained In il 1»v reason of t lie* refusal of I lie defend- 
• * 

ants to make reimbursement. 

5. The final payment was not made in compromise 
and settlement of disputed claims between the parties, 
but was made as the balance of the cost price of the ves¬ 
sel after other items in dispute between the parties had 
been mutually waived. 

(i. The defendants having been given timely notice 
and opportunity to come in and defend the actions 
brought against the plaintiff by its principals in the Bel¬ 
gian Courts are concluded in this action upon all issues 
that were or might have been made in those actions. 
They are not in a position, therefore, to dispute the fact 
that there was an erroneous overpayment or the amount 
of damage suffered by reason thereof (Washington (Sas 
Light Company r. District of Columbia, 1 (>1 U. S. 31b). 

An order should be entered, therefore, directing that 
judgment be entered in favor of the plaintiff against 
defendants as follows: 

First: Enjoining the defendants from paying or 
transferring the corporate assets and profits received for 
the liquidation of Gulf Shipbuilding Company and Ameri¬ 
can Lumber Company or any part thereof to any other 
person or persons until plaintiff's claim shall have been 
satisfied. 

Second: Declaring a lien in favor of the plaintiff 
upon the corporate assets and profits arising from the 
liquidation of Gulf Shipbuilding Company and American 
Lumber Company now on deposit in the Treasury of the 
United States, and 
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Third: Directing the defendants to pay to tlie plain¬ 
tiff out of such corporate assets and profits the follow¬ 
ing sums: 

(a) $123,033.07 with interest from September 3, 1924. 

(b) $5,168.40 with interest from July 11, 1925. 




75 with interest 


from January 1, 1926. 


Dated, New York, February 18, 1928. 


Respectfully submitted, 


Charles Henry Butler, 
John A. Kratz, 

Attorneys for Appellant. 


John M. Woolsey, 

Charles T. Cowenhovkn, Jr., 
Delbert M. Tibbetts, 

Of Counsel. 
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EXHIBIT A. 


Executive Okdeii No. 2916 of President Wilson, 

dated July 16, 1918. 

“3. Whenever any such property or any part or 
parcel thereof shall be used or employed in the conduct 
or other operation of a mine, plant, factory, railroad or 
other transportation facility, warehouse, mercantile or 
trading establishment or any sort of a going business 
or undertaking, the Alien Property Custodian, in addi¬ 
tion to the rights, powers and authority elsewhere herein 
conferred upon him, in respect of the property so used 
or employed, may continue the conduct or other opera¬ 
tion of such business or undertaking; and for such pur¬ 
pose he shall have the right, power and authority to 
employ and discharge agents, attorneys, servants and 
other employees; to buy and sell supplies, materials and 
commodities required or necessary for the conduct of 
such business, or dealt in or handled thereby, or mined, 
produced, manufactured or created by it; to take out 
insurance; to require money owing by banks, trust com¬ 
panies or other depositaries on special or general deposit 
to he paid to him or upon his order; to collect debts and 
other receivables owing to the said business or undei 
taking or to the former enemy owner or owners thereof 
and created out of or by the operation of such business 
or undertaking, and also debts, accounts and other re¬ 
ceivables accruing or arising out of the conduct or other 
operation of such business or undertaking, by the Alien 
Property Custodian or under his direction or authority; 
to pay the wages and salaries of agents, attorneys, ser- 


vants and other employees, and rents, royalties, and 
other current accounts and liabilities; to intervene in any 
suit, or action pending 1 in any court or before any board, 
commission or other body, in which such business or 
undertaking or any of the property or assets thereof 
shall be involved or concerned and to prosecute or de¬ 
fend, as the case may be; to tile, prosecute and maintain 
in the name of the Alien Property Custodian or other¬ 
wise as may be proper; any claim or suit arising out of 
or based upon transactions had prior or subsequent to 
the time when such property was conveyed, transferred, 
assigned, delivered and or paid over to the Alien Prop¬ 
erty Custodian or was required so to be, but growing out 
of the conduct or operation of such business or under¬ 
taking or any other use, custody, control or management 
of any property or assets thereof; and generally to man¬ 
age, administer, preserve, conduct, operate and control 
such business or undertaking and any or all parts or 
parcels and assets thereof as though the absolute owner, 
either in the name of the Alien Property Custodian or 
otherwise as he shall determine. 


4. The Alien Property Custodian may appoint agents, 
attorneys, bailees, depositaries and or managers who, 
under his direction and control and within the limits of 
the authority conferred bv him, shall be authorized and 
directed to hold, manage, administer, protect, preserve 
and otherwise control property conveyed, transferred, 
assigned, delivered or paid over to him or required so 
to be, or any part or parcel thereof; and they may be 
authorized and directed to continue the conduct or other 
operation of any going business or other undertaking 
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which the Alien Property Custodian himself, as pro¬ 
vided elsewhere herein, could continue. Such agents, 
attorneys, bailees, depositaries and managers shall have 
and exercise the rights, powers and authority which shall 
be from time to time conferred upon him or them by the 
Alien Property Custodian; and such rights, powers and 
authority mav be enlarged, restricted or revoked by the 
Alien Property Custodian at any time and without giving 
any notice or reason therefor; and the remuneration of 
all such agents, attorneys, bailees, depositaries and man¬ 
agers shall be lixed by the Alien Property Custodian and 
mav be increased or reduced at any time. 


8. All costs and expenses incurred by reason of or in 
respect of, and all claims and demands of every kind, 
character and description based upon or arising out of, 
the custody, management, administration, protection, 
preservation and control of any such property and the 
conduct or other operation of any such going business 
or other undertaking and the sale or other disposition of 
any such property, shall be limited to and paid or satis¬ 
fied out of only the property or business or undertaking 
involved and out of which, on account of which, or in re¬ 
spect of which such cost, expenses, claim or demand shall 
have been incurred and shall have arisen or been created; 
provided that whenever such property or the income 
therefrom or the assets of any such going business or 
other undertaking shall be insullicient therefor, such 
cost, expenses, claim or demand shall be charged thereto, 
but may be paid or satisfied out of money or other prop¬ 
erty received from, or as the property of, the same enemy. 
Neither the Alien Property Custodian nor any agent, 
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attorney, bailee, manager or depositary appointed by 
him shall be liable personally to anyone for or on ac¬ 
count of anything done or omitted in respect of, or for 
any debt or other obligation of any kind or character 
owing, created or growing out of or in any other way 
arising from, any such property or the custody, manage¬ 
ment, administration, protection, preservation, control 
and/or sale or other disposition thereof, and/or from 
the conduct or other operation of any going business or 
undertaking; except in the event of intentional injury or 
fraudulent misconduct by the person attempted to be 
charged with liability. 

9. The Alien Property Custodian and agents, attor¬ 
neys, bailees, managers and depositaries for him, within 
the limits of the authority granted by him, shall have 
power and authority to do any and all things reasonable 
or proper in or about or in respect of the exercise of any 
of the powers and authority specifically granted above; 
and in addition are authorized and directed hereby to 
manage all such property and to do any act or things in 
respect thereof or make any disposition thereof or any 
part thereof by sale or otherwise and exercise any rights 
or powers which may be or become appurtenant thereto 
or to the ownership thereof, in like manner as though 
the Alien Property Custodian were the absolute owner 
thereof, subject to no limitations or restrictions other 
than those specifically set forth herein or in said ‘Trad¬ 
ing with the Enemy Act,’ as amended or any prior 
Executive orders issued pursuant thereto not in confiict 
herewith.’ ’ 
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In the Court of Appeals of the District 

of Columbia 


No. 4679 

Furness, Withy & Company, Limited, appellant 

v. 

Howard Sutherland, Alien Property Custodian, 
as Trustee of the assets of The American Lum¬ 
ber Company and Gulf Shipbuilding Company, 
and Frank White, Treasurer of the United 
States, appellees. 


BRIEF FOR APPELLEES 


Appellant (hereinafter designated as plaintiff) 
appeals from a decree of the Supreme Court of the 
District of Columbia, dismissing, after hearing on 
the merits, plaintiff’s bill of complaint. 

statement of facts 

Plaintiff, a corporation organized and existing 
under the laws of the United Kingdom of Great 
Britain, sues under Section 9 of what is known as 
the “Trading With the Enemy Act,” seeking to 
recover an amount in excess of One Hundred Thou¬ 
sand ($100,000) Dollars because of the following 
facts: 


(i) 


2 


The Alien Property Custodian, acting under the 
authority of the Trading with the Enemy Act, 
seized the stock of the German-Ainerican Lumber 


Company, a corporation, and as sole stockholder, 
elected the directors of said corporation. These 
directors in due course elected officers, changed 
the name of the corporation to the Ameri¬ 
can Lumber Company, and continued to operate 
the business. The Company owned timber lands 
and saw mills and produced lumber for various 
purposes, one of them being specially cut lumber 
for wooden vessels. At the time of seizure of the 


stock of the German-Ainerican Lumber Company, 
the Gulf Shipbuilding Company, also a Florida 
corporation, was building wooden vessels on prop¬ 
erty which it leased from the lumber company. 


The officers and directors of the American Lum¬ 


ber Company purchased all of the capital stock of 
the shipbuilding company, $50,000 par value, at 
and for the price of $100,000, with funds of the 
lumber company, and continued the operation of 
the shipbuilding company as a separate corpo¬ 
ration. 


At the time of the purchase of the stock of the 
shipbuilding company the latter had under con¬ 
struction a wooden motor schooner. This vessel 


was contracted to be sold by the shipbuilding com¬ 
pany to the Societe Elisabeth, etc., a Belgian cor¬ 
poration with its main office in Paris, France. 


3 


The contract provided for the construction of a 
vessel “estimated” to be of about 2,300 tons dead¬ 
weight carrying capacity under deck; and that 
Societe Elisabeth should pay therefor the sum of 
$147.JO per dead-weight ton. 1 

The gravamen of the complaint is that repre¬ 
sentatives of the Gulf Shipbuilding Company 
falsely represented in final settlement for the vessel 
that the dead-weight carrying capacity was greater 
than accurate measurements subsequently made 
showed it to possess. 

The contract provided that the buyer should have 
every facility of supervision and inspection and this 
privilege was at no time denied it. The contract 
also provided that the buyer should have the right 
to make changes in arrangement and equipment 
and the evidence shows that many changes were 
made on order of the agent of the buyer, for which 
changes the builder claimed many thousand dollars. 
The buyer sent to America A. J. Verwee, an ex- 
perienced ship captain, to supervise the building 
and equipping of the vessel and to take charge of 
same when completed. Captain Verwee arrived at 
Millville, Florida, where the vessel was being built, 
in December, 1918, and remained there in active 
contact with the building of the vessel until it was 
completed on or about May 10, 1919, when he took 
charge, employed a crew, and loaded the vessel with 
cargo destined for European ports. 


1 Italics ours throughout. 
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The contract contained a statement that “the 
buyer hereby appoints Furness, Withy & Co., of 
New York, N. Y., their agent in the United States 
upon whom all notices may be served, or demands 
made which are authorized or required to be given 
or made to or upon tin* buyer by this contract.” 
This limited authoritv was extended from time to 
time and Furness, Withy cV: Company, plaintiff 
herein, became the financial agent of the buyer; 
and ('aptain Yerwee was inst 1 ucted to communicate 
with plaintiff in any contingency during the con¬ 
struction of the vessel. The evidence shows that 
Captain Yerwee was in frequent communication 
with his principal, Societe Elisabeth, by letter and 
cable, and with plaintiff by letter and telegram. 

There was delay in the completion of the vessel 
because of inclement weather, the influenza epi¬ 
demic, and other causes beyond control. Because 

of such delav the Societe Elisabeth served written 

* 

notice of cancellation of the contract, but later de¬ 
mand was made for damages on account of such 
delay and cancellation was not insisted upon. 

The dead-weight carrying capacity seems to have 
been first mentioned in a letter from Captain Yer¬ 
wee to plaintiff, dated March 16, 1919 (Exhibit 
A-21), and from then on was under almost con¬ 
tinuous discussion, Captain Yerwee contending, 
and so advising plaintiff, that the dead-weight car¬ 
rying capacity had not been accurately measured 
and that he did not agree with the method of com- 
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putation used by the builder in arriving at the 
dead-weight carrying capacity or the result arrived 
at by such method. This dispute as to the dead¬ 
weight carrying capacity between the plaintiff, 
Captain Verwee, and the builder continued for a 
period of over three months, or until June 28, 1919. 

The contract provided that if the buyer and seller 
should not be able to agree as to the dead-weight 
carrying capacity of the vessel, such dead-weight 
carrying capacity should be determined by arbi¬ 
tration (Bill of Complaint, Record pp. 21-22), but 
plaintiff and or the buyer at no time sought to have 
the capacity so determined. 

Plaintiff was under positive instruction from 
its principal to have the vessel measured by what 
was known as “Bureau Veritas’' (Bill of Com¬ 
plaint, Record pp. 26-27; plaintiff's Exhibits A-34 

and A-35, and record, p. 102); but nowhere does it 

* 

appear that plaintiff fulfilled the duty thus imposed 
upon it. 

The vessel was readv to sail Mav 21, 1919, but 
sailing was delayed by failure of the parties to 
agree upon a proper allowance for “extras" placed 
upon the vessel and to settle other disputes arising 
in connection therewith. In contemplating final 
settlement, numerous items were to be considered 
in addition to the exact dead-weight carrying ca¬ 
pacity, viz: demurrage for delay in completion of 
vessel, (‘hanging engines from 100 to 200 horse¬ 
power at an additional cost of $35,000.00, extra 
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equipment for the vessel, advances made to rap- 
tain Yerwee for supplies and wages for crew, etc. 
(Record, pp. 81-82; Kxhibits A-28, A-39, and 
A-54.) 

Plaintiff received autlioritv from the buver to 

• • 

negotiate final settlement on May 29, 1919. (Kx- 
liil)it A-40.) A conference between M r. (Mnnor for 
plaintiff and Mr. Wilson for the builder was ar¬ 
ranged by telegraph to Ik* held in New York Pity 
on June 12. 1919, for tin* purpose of adjusting all 
differences and agreeing upon an amount in final 
settlement. At this conference on June 12, 1919, 
it was agreed that the buyer was to pay and the* 
seller to accept $120,000 in full payment for the ves¬ 
sel and in full satisfaction and settlement of all dif¬ 
ferences between the parties. ( Record, pp. 81-82.) 
Plaintiff alleges that in this settlement conference 
the agent of the builder asserted that the vessel had 
a dead-weight carrying capacity of 2,207 tons and 
that that carrying capacity was used as a basis for 
starting negotiations for the adjustment and settle¬ 
ment of all other items. Rut the evidence shows 
that while Captain Yerwee and the agents of the 
builder were in substantial accord as to tin* cubic 
enryo-carryiny capacity of the vessel, they never 
agreed as to the dcad-wciyht carryiuy capacity in 
tons, and that plaintiff knew these facts at 
the time the compromise settlement was made on 
June 12,1919. The evidence further shows that the 
compromise figure of $120,000, after allowing for 
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payments previously made, falls far short of paying 
for a vessel of 2,337 dead-weight tons at $147.50 per 
ton. 


After agreement between the parties that $120,- 
000 was to be paid in full settlement and compro¬ 
mise of all matters in connection with the vessel, 
there was a delay in payment on account of the 
failure on the part of buyer to remit promptly to 
its agent, the plaintiff, the amount necessary to 
make final payment. After the conference on June 
12, 11)11), at which the basis of settlement was agreed 
upon, and before the date of payment, July 1), 11)11) 
(Exhibit A-76), there was frequent communication 
between Captain Verwee and plaintiff as to the 


dead-weight carrying capacity and other matters in 


connection with the vessel. 


There was also com¬ 


munication between plaintiff and the builder re¬ 
garding dead-weight tonnage, other details re¬ 
garding the vessel and equipment and delay in pay¬ 
ment of the balance agreed upon. During the in¬ 
terim between the date of compromise, June 12, 
1919, and the date of payment, July 9,1919, plaintiff 
was fully informed as to the method used by the 
builder in arriving at the dead-weight carrying 
capacity of the vessel and the result produced by 
that method. All facts within the knowledge of 
the agents of the builder were communicated to 
plaintiff before the final compromise payment was 
made by plaintiff. 
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After payment had been made and the vessel had 
sailed the buyer questioned the dead-weight carry¬ 
ing capacity and plaintiff was invited to participate 
in a measurement of the vessel, but declined to do 
so. (Bill of Complaint, record p. 33.) 

When the measurement disclosed the actual dead¬ 
weight carrying capacity to be less than the capac¬ 
ity discussed as a basis upon which to arrive at the 
settlement, the Societe Elisabeth tiled a suit in a 
Belgian court against the plaintiff, seeking dam¬ 
ages for failure of plaintiff to follow its instructions 
to have the dead-weight carrying capacity verified 
by Bureau Veritas before making final payment. 
The transcripts of record of finding and .judgment 
of the Belgian courts disclose* that plaintiff herein 
failed to plead as a defense that a vessel of 2,337 
tons was not paid for, or that the amount paid in 
final settlement covered the cost of engines of 
greater horsepower, for which the buyer agreed to 
pay, as well as cash advanced to Captain Yenvee 
for supplies for the vessel, wages of the crew, et<\, 
but cun tint d its defense* to pleading that it followed 
the advice of (kiptain Yerwee. 

The Belgian courts gave judgment against 
plaintiff herein, holding that plaintiff committed a 
grievous fault by failing to prove or verify the 
dead-weight carrying capacity through the Bureau 
Veritas, as it had been instructed to do. (Bill of 
Complaint, Record, pp. 27-28.) 
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The Bill of Complaint alleges that plaintiff paid 
in full the judgments rendered against it in the 
Belgian courts, and it now seeks to recover the 
amounts so paid by it from the defendants, as Cus¬ 
todians of the funds of the Gulf Shipbuilding Com¬ 
pany and/or American Lumber Company, because, 
as it alleges, the agents of the Gulf Shipbuilding 
Company falsely represented the dead-weight car¬ 
rying capacity of said vessel. 

The verified answer of defendants alleges that 
the American Lumber Company and the Gulf 
Shipbuilding Company were operated separately, 
each kept its own books and records, and each em¬ 
ployed its own capital. When the business of both 
corporations was liquidated the Gulf Shipbuilding 
Company showed a loss of more than half of its 
original capital, and the purchase of the capital 
stock by the lumber company for $100,000 was sub¬ 
stantially a total loss to the lumber company. In 
this situation the sum that came into the possession 
of the American Lumber Company and/or the 
defendants as a result of the purchase of the stock 
of the Gulf Shipbuilding Company for $100,000 
was only from the liquidation of the Gulf Ship¬ 
building Company, at which time the American 
Lumber Company received the sum of $22,999.81. 
Defendants’ answer (Record, p. 5b) admits that the 
sum of $50,408.85 was turned over to the Ameri¬ 
can Lumber Company, as a result of the liquidation 
of the Gulf Shipbuilding Company, but in this sum 
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there was included a reserve for Federal Income 
Taxes of $20,136.61 (Exhibit A-87; Record pp. 193, 
194), and there probably was included other un¬ 
paid items which subsequently were settled out of 
the amount received from the liquidation of the 
Gulf Shipbuilding Company. 

CONTENTION OF THE PARTIES 


Plaint ff all eyes that — 

The principal and moving cause resulting 
in the damages and injury sustained by 
the Societe Elisabeth was the act of the Gulf 
Shipbuilding Company and/or American 
Lumber Company in making the false repre¬ 
sentations aforesaid and in failing to fulfill 
the undertakings contained in its contract 
with the Societe Elisabeth, and Furness, 
Withy & Company, Ltd., has been held liable 
to the Societe Elisabeth for failing to dis¬ 
cover the falsity of said representations. 
* * * * (Bill of Complaint, Record p. 10.) 

There was no evidence of any failure upon the 
part of Gulf Shipbuilding Company “to fulfill tin* 
undertakings contained in its contract/’ and, there¬ 
fore, plaintiff's case must rest upon its allegations 
of “false representations’’ or upon the failure of 
plaintiff “to discover the falsity of said representa¬ 
tions.” Plaintiff attempts to prove that certain 
representations concerning the cargo-carrying ca¬ 
pacity of the vessel were made by agents of the 
Gulf Shipbuilding Company and that plaintiff 
relied upon said “false representations.” 
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Defendants contend that — 

I. Plaintiff has not established its right to bring 
suit in this Court. 

II. There were not, either in law or in fact, any 
false statements or representations made. 

III. Plaintiff at no time relied upon the state¬ 
ments or representations of the agents of the Gulf 
Shipbuilding Company. The alleged “false rep¬ 
resentation” was made on June 12, 1919, upon the 
basis of which, it is alleged, a compromise settle¬ 
ment was reached. After this conference on June 
12, 1919, almost a month elapsed before the amount 
agreed upon, $120,000, was finally paid on July 
9, 1919. Between June 12 and July 9, 1919, the 
dead-weight carrying capacity of the vessel, the sole 
question concerning which it is alleged the false 
representation was made, was a matter actively at 
issue between the parties; and the agreed amount 
of $120,000 was not paid until after plaintiff had 
satisfied itself as to the carrying capacity of the 
vessel. 

IV. Aside from the question of “false repre¬ 
sentation,” whether or not relied upon by plaintiff, 
a compromise settlement was made on June 12, 
1919, of all matters in dispute, including the carry¬ 
ing capacity of the vessel, delay in completion of 
the vessel, an item of $35,000 for larger engines, 
equipping and supplying the vessel for its voyage, 
and other moneys advanced to the captain of the 
vessel. 
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V. Aside from the compromise settlement the 
contract provided for arbitration as to carrying 
capacity. 

VI. Plaintiff is not entitled to recover as 
subrogee. 

VII. Whatever loss or damage plaintiff has 
suffered was caused solely by its own negligence in 
not following the instructions of its principal, or 
in not properly defending the actions brought 
against it, as was held by the Belgian courts. 

VIII. Plaintiff is guilty of Laches. 

IX. 1 Mai lit iff can not in anv event follow and 

* 

recover from anv assets of the defendants bevond 

• * 

the amounts received in liquidation of Gulf Ship¬ 
building Company. 

ARGUMENT 

I 

Plaintiff has not established its right to bring suit 

The plaintiff alleges that this action is brought 

under tin* provisions of section 9 of the Trading 
with the Enemy Act; that plaintiff is a corpora¬ 
tion organized and existing under the laws of the 
United Kingdom of Great Britain and Ireland; 
and that Great Britain extends rights and remedies 
to citizens of the United States similar to the rights 
and remedies sought by plaintiff. (Bill, record, 
pp. 1-3.) 

The verified answer asserts that defendants are 
without knowledge of these allegations and in so far 
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as they are material require strict proof of the 
same. (Answer, record, p. 49.) 

Unless Great Britain extends to citizens of the 
United States similar rights and remedies as plain¬ 
tiff, a British corporation, seeks to assert in the 
courts of the United States, this court is without 
jurisdiction to hear and determine this suit. 

The hill alleges this reciprocal right: The verified 
answer, neither admitting nor denying the allega¬ 
tion, requires strict proof. There is not a word of 
evidence as to the fact. It is submitted that the 
burden is upon plaintiff to establish the jurisdic¬ 
tion of the court, and its failure in that respect is 
fatal. 

Subsection “e” of Section 9 of the Trading with 
the Knemy Act, under which section this suit is 
brought, reads in part as follows, to wit: 

No money or other property shall be re¬ 
turned nor anv debt allowed under this sec- 
tion to any person who is a citizen or subject 
of anv nation which was associated with the 
United States in the prosecution of the war, 
unless such nation in like case extends recip¬ 
rocal rights to citizens of the United States, 
etc. 

The present action, in so far at least as it seeks to 
recover funds and property of the former lumber 
company seized and now held by the United States, 
IS A SUIT AGAINST THE UNITED STATES (see clauses 
3 and 4 of second paragraph of Bill of Complaint, 
record, p. 2) and can only be prosecuted in the form 
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and manner and to the extent and subject to the 
strict provisions of the statute granting authority 
for such suit. 

To recover under n statute allowing a suit 
against the United States, all the conditions 
imposed by the statute must be eonvjdied 
with. (Banco Mexicano v. Deutsche Bank, 
263 IT. S. 591; 68 L. E. 465.) 

II 


There were not, either in law or in fact, any false 
statements or representations made 

The Bill alleges that the “false representation" 
upon which this suit is based was made by Wm. L. 
Wilson, President of the Gulf Shipbuilding Com¬ 
pany, in the City of Xew York, on the 12th, :33d, 
and 281 h days of June, Wig, and concerned the 
dead-weight carrying capacity of the vessel to he 
constructed under the contract. (Bill, par. 8, rec¬ 
ord, ]>. 6.) 

It becomes important, upon this and our succeed¬ 
ing point, to establish the exact date or dates upon 
which this alleged “false representation’’ was 
made: 

Exhibit A-43 is a telegram from plaintiff to 
Wilson dated June 4, 1919, asking when “he was 
coming north." Exhibit A-44 is Wilson’s reply of 
June 4,1919, that he could he in New York Thursday, 
June 12, uni). Exhibit A-46 is plaintiff’s wire to 
Wilson dated June 5, 1919, that it would he pleased 
to see Wilson in New York on June 12,1919. Ex- 
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hibit A-51 is a wire dated June 11, 1919, addressed 
to Wilson in care of plaintiff at New York. There 
is no evidence that this conference was not held on 
June 12, 1919, in plaintiff’s office in New York, and 
a casual reading of the testimony of Connor shows 
that such conference was held on that date. 

But the Bill alleges that the “false representa¬ 
tion” was made bv Wilson at other conferences 
held in the office of plaintiff, in the Citif of New 
York, on June 22 and June 28, 1919, and witness 
Connor feebly attempts to substantiate the allega¬ 
tion as to subsequent conferences in New York, 
although his memory is poor as to dates. 

Exhibit A-54 is a letter to plaintiff from Verwee 
dated June 22, 1919, in which Verwee writes from 
Florida that Wilson had told him of the agreement 
reached. It is reasonable to infer from this exhibit 
that Wilson was in Florida on June 22, 1919; and 
Exhibit A-5(i is a telegram dated June 22, 1919, 
from plaintiff to Wilson at “Millville, Florida.” 
The record, therefore, does not bear out the allega¬ 
tion that Wilson made any “false representation” 
in the Citv of New York on June 22, 19l!f. That 
Wilson likewise was not in New York on June 28, 
1919, and, therefore, could not have made a false 
statement in the office of plaintiff’ is positively 
shown by Exhibits A-(>7 and A-68-a, dated June 
28, 1919, from Verwee to plaintiff showing that 
Verwee was in conference with Wilson on that date 
in Florida; by exhibit A-69, which is a wire from 
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Wilson to plaintiff from Panama City. Florida, 
dated June 2<s, l!)H), and by Exhibit A-70, which is 
a letter from Wilson to plaintiff from Millville, 
Florida , dated June 2H, 1!)!!). 

In view of the uncertain testimony of Connor as 
to any conference with Wilson after June 12, 1!)H). 
and in view of the evidence that Wilson was in 


Florida on June 23rd and June 28, 1919, when the 
other conferences are alleged to have been held in 
New York, we submit that the allegation of the bill 


as to later conferences is not sustained. In this sit¬ 


uation, counsel for defendants feel safe in assuming 
that Wilson held no conference with plaintiff on 
either June 23rd or June 28th, as alleged, and that 
the only conference had between the parties was the 
settlement conference held at plaintiff’s office in 
New York on June 12, 11)1!). 

The price to be paid for the vessel was 8147M) 
per dead-weiyht ton and the contract provided for 
a vessel of an “estimated” capacity of 2,300 tons. 
The Bill alleges that Wilson falsely represented 
that the vessel had a dead-weight carrying capacity 
of 2,33)7 tons, and plaintiff, relying upon said false 
representation, made final payment upon a basis of 
2,337 tons capacity, whereas, in fact, the capacity of 
the vessel was much less. 


This “false representation” is alleged to have 
been made after the vessel was completed and for 
the purpose of negotiating a final settlement, not 
only of the contract price of $147.50 per dead- 


17 


weight ton capacity but also a settlement for larger 
engines, costing $35,000 additional, cost of other 
extra equipment, and advances to the ship’s captain 
for supplies, crews’ wages, and claims for delay in 
delivering the vessel. 

The principal actors under the contract and their 
qualifications were: 

Plaintiff, the agent of the buyer, had been in the 
business of steamship owners, steamship agents, 
and charter brokers for about sixty {Go) years. 
Witness Connor had been connected with plaintiff 
for eleven {11) years. (Record, p. 80.) Captain 
A. J. Verwee, who was sent from France to super¬ 
intend the fitting out of the ship on behalf of the 
buyer, was an experienced “shipmaster” and was 
to command the vessel when completed. (Record, 
]>. 78.) W. L. Wilson was primarily employed to 
wind up the affairs of a lumber company. He had 
had no previous experience with ships or shipping, 
and, according to Captain Verwee— 


Mister Wilson was a gentleman, but didn’t 
know port from starboard of a ship. (Ex¬ 
hibit A-54.) 


The contract price was $147.50 per dead-weight 
ton of carrying capacity and until the vessel was 
practically completed it could not be properly 
measured to ascertain precisely what this dead¬ 
weight carrying capacity was. As the vessel neared 
completion in May, 1919, all parties knew that when 
the time for final settlement arrived the important 
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question to determine was the exact dead-weight 
carrying capacity, and with that ascertained an 
agreement as to extra cost of larger engines and 
other equipment, moneys furnished, and delays in 
completion could be readily adjusted. 

Wilson, as representative of the Gulf Shipbuild¬ 
ing Company, owed no duty to plaintiff to have the 
vessel measured for it. The contract price, how¬ 
ever, was to be based upon the dead-weight carrying 
capacity, and in order to arrive at this price and 
make settlement, Wilson did owe a duty to his 
principal, the Gulf Shipbuilding Company, to exert 
every effort to arrive at the correct dead-weight 
carrying capacity. Upon the other hand, plaintiff 
owed the same duty to its principal, Societc Elisa¬ 
beth, and it had been specifically instructed by 
Societc Elisabeth to have the dead-weight carrying 
capacity regulated or established bif Bureau Veri¬ 
tas. (Record, p. 102; Exhibit A-33; Bill, record, 
pp. 2t>-27.) It was no concern of the seller as to the 
manner in which plaintiff elected to fulfill this duty, 
whether bv measurement bv Bureau Veritas, bv 
relying upon Captain Yerwee and Connor, or 
through other means. So long as the seller did not 
willfully or falsely conceal any fact peculiarly 
within the knowledge of its representatives or in 
any manner interfere with or prevent plaintiff from 
having the vessel measured, and so long as both 
parties had equal opportunity to obtain all informa¬ 
tion connected with the transaction, the law im- 
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posed no further duty upon the seller. With plain¬ 
tiff’s positive instruction from its principal as to 
the manner in which the dead-weiglit carrying capac¬ 
ity of the vessel should be established, with plain¬ 
tiff’s sixty years shipping experience, fortified by 
the qualifications of Connor and Verwee, on the one 
side representing the buyer, and with Wilson’s 
ignorance of “port from starboard,” representing 
the seller, we come to the all-important task of 
“measuring the vessel” to ascertain its dead-weight 
carrying capacity. 

The record discloses that— 

As early as January 2, 1919, Captain Verwee in¬ 
formed plaintiff with reference to the installation 
of the larger engines that he had “been able to 
judge and see” that the larger engines did not cause 
delay. (Exhibit A-17.) On March 16, 1919, Cap¬ 
tain Verwee informed plaintiff that “ship can not 
be measured before she is mostly completed, but on 
my estimation I dare say she will be something be¬ 
tween 2,200-2,300 dead weight —let us say 92,000 
cubic feet measurement .” 

On May 6, 1919, Wilson wrote plaintiff (Exhibit 
A-28) that “we do not as yet know the exact ton¬ 
nage of the vessel nor do we know its complete 
cost.” On May 10, 1919 (Exhibit A-29), Captain 
Verwee wired plaintiff “measurement Dixmude 
net 983 TX gross 1,335 TX no dead weight given.” 
On May 26, 1919, Societe Elisabeth, the principal 
of plaintiff, cabled plaintiff that “Verwee tele- 
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graphs a new disagreement with the builders on the 
subject of dead weight. Wc insist that the dead 
weight should he regulated or established with 
Veritas (Exhibit A-33; Record, p. 102.) 

This cablegram undoubtedly is the one referred 
to in the judgment of the Belgian court on record 
pages 2<> and 27 wherein that court found that plain¬ 
tiff had been instructed on May 20, 1919, to take 
steps to establish the dead weight through the 
Bureau Veritas. 

On May 27, 1919, plaintiff wired Wilson that it 
had received cable from Paris, insisting that the 
dead weight be regulated with Veritas and presum¬ 
ing that he would arrange for the same. (Exhibit. 
A-34.) On May 28, 1919, Wilson wired plaintiff 
that “Veritas did not do this sort of work" and 
that by agreement with Captain Verwee lie was 
having survey made. (Exhibit A-35.) 

Also, on May 28, 1919, Wilson wired A. E. Wil¬ 
son, of Bureau Veritas at New Orleans, and asked 
whether he “could come and give dead-weight 
capacity" of the vessel (Exhibit A-37), and in 
reply A. E. Wilson, of Bureau Veritas, wired the 
Gulf Shipbuilding Company on May 29, 1919, that 
it was “unable to come give dead-weight capacity 
Ville dc Dixmude. Get cubic contents of cargo 
space, divide same by forty; this will give you ap¬ 
proximately dead-weight capacity in cargo holds. 
Deduct tons oils stores and fresh water from this, 
which should be about your dead-weight capacity.” 
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(Exhibit A-38.) Further, on May 28, 1919, plain¬ 
tiff wired Wilson that it was awaiting further 
advices regarding dead weight. (Exhibit A-36.) 
On May 29, 1919, Wilson wired plaintiff that his 
dead-weight figures were ready “whenever buyer 
shows signs of being ready to pay, although are hav¬ 
ing checked by Veritas man, personal matter with 
him/’ (Exhibit A-39.) On May 29, 1919, plaintiff 
wired Wilson thanking him for his telegram and 
stating that it had at last received authority to 
negotiate a settlement. (Exhibit A-40.) On June 
4, 1919, plaintiff wired Wilson that it had received 
cable from Paris regarding remittance which was 
not quite clear, but that they hoped to be in position 
by Friday to commence proper negotiations, and 
asking Wilson when Ik* was coming North. (Ex¬ 
hibit A-43.) In reply Wilson wired plaintiff on 
June 4, 1919, that he expected to be north next 
week and could be in New York Thursday, June 12, 
1919. (Exhibit A-44.) 

On June 5, 1919, plaintiff wired Wilson that it 
would be pleased to see him in New York on June 
12 and it hoped by that time to be* ready to complete 
negotiations. (Exhibit A-46.) On June 11, 1919, 
the Secretary of the Gulf Shipbuilding Company 
wired Wilson, in care of plaintiff in Nav York 
stating that— 

Verwee and I agree on 1)3,440 cubic feet in 
Dixmude. This divided by forty makes dead 
weight 2, 336 tons. (Exhibit A-51.) 
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On June 11, 1919, Verwee wired plaintiff “Your 
message well received. 1 estimate Dijcmude !)3,44<) 
cubic feet and asking if he could sign hills for the 
vessel. (Exhibit A-52.) On June 11, 1919, plain¬ 
tiff wired Captain Verwee— 


Referring vour telegram if vou satisfied 

cj « n » 

cubic feet and presume you have had same 
duly verified by Veritas or other responsible 
party have no objection your signing for 
same. (Exhibit A-53.) 

It is apparent from the exhibits just above 
quoted that plaintiff had done nothing to have the 
ln>at measured by the Bureau Veritas, as it had 
been specifically instructed to do by its principal, 
but instead had relied almost wholly upon Captain 
Verwee. Tn Exhibit A-34 plaintiff “presumed” 
that Wilson would arrange with Veritas for the 
dead weight to be regulated by it, and in Exhibit 
A-31 Wilson replied that “Veritas did not do this 
sort of work.” Exhibits A-37 and A-38 show a 
request by Wilson of Bureau Veritas to come and 
give dead-weight carrying capacity of the vessel 


and the reply of Bureau Veritas that they could 
not send a representative, but nevertheless sug¬ 
gesting the method of dividing cubic contents of 
the vessel by forty to arrive at the dead-weight 
carrying capacity. 

From the evidence set out above it is clear that 
if Wilson insisted in the conference in New York 
on June 12, 1919, that the vessel had a dead¬ 
weight carrying capacity of 2,336 or 2,337 tons he 
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was not making such assertion upon the basis of 
any actual measurement made by Bureau Veritas 
or any other responsible party, but was simply 
taking the cubic contents of the vessel, 93,440 cubic 
feet, as confirmed to him by Tyler, the Company’s 
Secretary, and as confirmed to plaintiff by Captain 
Yerwee in telegrams on June 11th (Exhibits A-51, 
A-52), and was then applying the rule of forty 
given to him by the Bureau Veritas in its telegram 
of May 29 (Exhibit A-38), all of which facts were 
as well within the knowledge of plaintiff as they 
were within the knowledge of Wilson. 

We repeat, Wilson owed no duty to plaintiff to 
have the dead weight measured for it, but since the 
contract price was based upon the dead-weight 
carrying capacity per ton, Wilson did owe a duty 
to his principal to insist upon as great a dead¬ 
weight carrying capacity as the information which 
he had endeavored to secure justified; and a con¬ 
tention that his mere assertion, under all the cir¬ 
cumstances, that the vesel had a dead-weight 
carrying capacity of 2,336 or 2,337 tons was a “false 
representation” is so ridiculous as to be without 
merit. The Court will bear in mind that plaintiff 
has been in the shipping business for about sixty 
years; that Wilson had had practically no expe¬ 
rience in such business and that Connor who was 
negotiating with Wilson had, according to his testi¬ 
mony, only met Wilson upon one or two occasions. 
It is difficult to conceive that under these circum¬ 
stances, and in the light of the knowledge of plain- 
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tiff of the true facts, as the evidence shows, Wilson 
could possibly make a false statement concerning 
the carrying capacity of the vessel with any hope 
that he would be successful in having it believed, 
and especially is this true when plaintiff was ad¬ 
vised by Captain Verwee the very day before the 
conference that the vessel contained only 93,440 
cubic feet. (Exhibit A-52.) 

The Court will assume that if Wilson, who did 
not know “port from starboard,” could discover 
that a vessel containing 92,440 cubic feet was likely 
to have a dead-weight canying capacity of 2,326 
or 2,337 tons, the plaintiff, with its vast experience 
in ships and shipping matters, would likewise be 
in possession of such elementary information or 
certainly would know that such information was 
erroneous. 

The Belgian courts found that a measurement of 
the vessel made in December, 1920, a year and a 
half after final payment and delivery, showed a 
dead-weight carrying capacity of only 1,680 tons. 

Plaintiff’s witness Haight testifies that he made 
the measurement referred to, and that he first saw 
the vessel on November 27, 1920 (Record, p. Ill); 
that he “thinks” he “had some of her builders’ 
plans simply as a guide, and as a matter of inter¬ 
est,” and that in so far as he knew the vessel was in 

substantiallv the same condition as to its form and 
* 

size as when it was built (Record, p. 111.) On 
cross-examination (Record, p. 116) Haight testified 
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that he finished his measurements and work aboard 
the vessel in one day, although he made his com¬ 
putations later. 

These defendants had no opportunity of partici¬ 
pating in the Haight measurement and no means of 
knowing whether the vessel Haight measured in 
December, 1920, was in all essential respects the 
same as the vessel it sold in July, 1919. Under 
these circumstances, counsel for defendants were 
somewhat at a disadvantage when Haight’s deposi¬ 
tion was taken in May, 1929. But counsel have no 
more reason to doubt Mr. Haight’s sincerity than 
it has to admit his infallibility as a measurer of the 
dead-weiglit carrying capacity of ships. It is, 
however, proper to observe that Haight either did 
not carefully and accurately measure the identical 
vessel in December, 1920, or that plaintiff and Cap¬ 
tain Verwee were negligent in the extreme in not 
measuring the vessel before making final payment. 
It is quite probable that the vessel was altered be¬ 
fore the Haight measurement, because Haight not 
only arrived at a striking difference in dead-weight 
carrying capacity—1,680 against 2,337 tons—but 
he also found a cubic capacity of only 85,520 cubic 
feet. (Haight deposition, Record, p. 114.) The 
court will recall that Verwee, Wilson, Tyler, and 
Bates & Rogers Construction Company all agreed 
at the time payment was made in July, 1919, that 
the cubic contents were from 93,440 to 98,343 cubic 
feet. 
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Captain Yerwee moved aboard the ship in May, 
1919, and remained resident there until it sailed, 
and final payment was not made until July, 1919. 
In the interim the dead-weight tonnage dispute was 
an almost daily subject of discussion. It now ap¬ 
pears from plaintiff’s witness Haight that a ship 
man of experience, such as were plaintiff and Cap¬ 
tain Yerwee, can visit a vessel never before seen by 
him, and, in only one tiny, accurately tell the exact 
dead-weight carrying capacity. The same degree 
of negligence can not lx* imputed to Wilson, because 
he actually endeavored to ascertain the correct 
dead-weight carrying capacity of the vessel from 
the Bureau Veritas. (Exhibit A-37.) Bureau 
Veritas gave Wilson the formula of dividing the 
cubic capacity by forty. (Exhibit A-38.) Wilson 
then had an independent measurement made of the 
vessel bv the Bates A: Rogers Construction Com- 
pany, and while that company apparently did not 
agree to the “rule of forty,’’ it found the cubic 
capacity to be U 9S,3f.'i.is" cubic feet (Exhibit 
A-45) as against the figures of Captain Yerwee and 
Mr. Tyler of 93, Hi cubic feet (Exhibits A-51 and 
A-52). In the conference of June 12, 1919, Wilson 
disregarded the greater cubic capacity given by 
Bates & Rogers Construction Company, which, of 
course, he would have been justified in using. He 
simply divided the agreed-upon cubic capacity, 
92,440 by 40, and then “estimated” the dead-weight 
carrying capacity, to be the result shown, viz, 2,336 
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dead-weight tons, thus applying the formula given 
him by Bureau Veritas, the very agency plaintiff 
had been specifically instructed to consult. (Ex¬ 
hibit A-33; record, p. 102.) 

All of these facts were well known to plaintiff. 

It is respectfully insisted that the evidence does 
not bear out the allegations of plaintiff that any 
false statement or misrepresentation of a material 
fact was made by Wilson in the settlement confer¬ 
ence of June 12,1919; and since there is no evidence 
to support the allegation that any statements of any 
kind were made to plaintiff by Wilson on June 23 
and June 28,1919, or, as a matter of fact, that even 
any conference was had between Wilson and plain¬ 
tiff on those two dates, the allegation as to the false 
and fraudulent representation has not been 
sustained. 

It is quite apparent from defendants’ Exhibit A, 
copied on pages 98 and 99 of the record, that 
plaintiff’s allegation that Wilson ever at any time 
made any false or fraudulent representation is an 
after thought. That Exhibit shows that even as 
late as June 25, 1923, plaintiff was still of the 
opinion that Captain Verwee had full authority to 
speak for the buyer of the vessel, and that plaintiff 
had relied implicitly upon Captain Verwee, repre¬ 
senting the buyer, as to dead-weight carrying 
capacity, and also as to other matters in connection 
with the vessel, assuming that it had no further 
obligation than to act as financial agent in spite of 
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the positive direction by its principal to have the 
boat measured bv Bureau Veritas. 

The following extract from defendants’ Exhibit 
“A," next above referred to, is interesting and 
important in view of the testimony of Connor that 
he relied on the representation of Wilson: 


Captain Verwee. We have always under¬ 
stood that this gentleman was the representa¬ 
tive of the owners (Societe Elizabeth, etc.) 
and that we marly represented them as 
financial agents; therefore, in order to en¬ 
deavor to establish a defense, it will be neces¬ 
sary to obtain from you the status of Captain 
Verwee, and if von have any documentary 


evidence on tile wherein his responsibility as 
a representative of the owners is established, 
we would much appreciate if you can furnish 
us with any data along these lines; also as to 
your impression from any verbal communica¬ 
tions vou have had with him. When we 
made the last payment to your company on 
the basis of 2,337 tons we had received a tele¬ 


gram from Captain Verwee agreeing to this 

dead weight * * *. 

There is one thing we do desire to develop, 

and that is the status of Captain Verwee and 

the extent of his authority. 

•/ 
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Plaintiff did not rely upon the representations of Wilson 

Assuming that in negotiating a final settlement in 
New York on June 12, 1919, Wilson definitely 
stated that the vessel had a dead-weight carrying 
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capacity of 2,337 tons, and whether or not he in- 
formed plaintiff of his method of arriving at such 
a capacity, the evidence is clear that plaintiff never 
relied upon any statement made by Wilson. 

After the settlement was arrived at in New York 
on June 12, 1919, plaintiff was unable to pay the 
$120,000 agreed upon because its principal had not 
cabled the necessary funds, and this compromise 
amount was not paid until July 3, 1 313. (Exhibits 
A-70 and A-75; also Record, p. 96.) Between 
June 12, 1919, and July 9, 1919, the dead-weight 
carrying capacity of the vessel, the sole question 
concerning which it is alleged the false representa¬ 
tion was made, was a matter actively at issue be¬ 
tween the parties, and the agreed amount of $120,- 
000 was not paid until after plaintiff had satisfied 
itself as to this carrying capacity. 


Exhibit A-54, a letter to plaintiff from Verwee 
under date of June 22, informs plaintiff that Wil¬ 
son had told him of the agreement reached on June 


12, and states that the price to be paid is for a car¬ 
rying capacity of 2,10!) tons , “which I think is more 


or less accurate.” 


Exhibit A-56 is a telegram from plaintiff to Wil¬ 
son on June 23, 13U), asking Wilson to telegraph 
immediately— 

exact dead weight agreed upon! 


On June 24, 1919, Gulf Shipbuilding Company 
wired plaintiff: 


Dead weight based upon cubic measure¬ 
ment agreed upon, two thousand three 
hundred thirty-seven tons. (Exhibit A-57.) 

Assuming, for argument only, that on June 12, 
1919, Wilson stated and insisted that the vessel had 
a dead-weight earning capacity of 2,337 tons and 
that he in no way suggested that he arrived at this 
figure by dividing the cubic contents, 93,440 cubic 
feet, upon which all parties agreed , by the rule of 
fortip and assuming that plaintiff was in utter ig¬ 
norance of this rule (a wild assumption in view of 
plaintiff's sixty years' experience with ships), the 
telegram just above quoted, in first-grade English, 
advises plaintiff exactly what Wilson meant when 
he stated on June 12, 1919, that the vessel had a 
carrying capacity of 2,337 tons, and how he arrived 
at it; and this telegram was sent fifteen dags before 
the final payment was made on July 9, 1919. 

On June 24, 1919, Verwee wired plaintiff: 


I strongly object to price agreed upon as 
dead weight absolutely. Up till now build¬ 
ers unable to give dead weight as ship not 
measured bg them. (Exhibit A-58.) 

On June 25, 1919, Verwee wired plaintiff: 


Am sending Mobile to have competent man 
to have ship measured. Builders unable to 
give me correct dead weight. (Exhibit 
A-59.) 

On June 25, 1919, plaintiff wired Verwee: 

Understood from Wilson matter of dead 
weight agreed with you, namely, twenty- 
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three thirty-seven. You being on the spot 
and not hearing from you naturally pre¬ 
sumed this dead weight in accordance with 
your ideas. Better arrange with Wilson 
employ some outside person suggest through 
Merritt Pensacola. (Exhibit A-60.) 


On June 25, 1919, plaintiff wired Wilson, among 
other things, that it understood from Verwee 
“dead weight still undecided.” (Exhibit A-61.) 

On June 20, 1919, Verwee wrote plaintiff, among 
other things, that he was “under the impression 
that Mister Wilson and I will never agree as to the 
dead weight correctly given * * *. Up till the 

present, thought 1 had agreed on the cubic capacity 
93,440 cubic feet; I don’t follow Mister Wilson 
when he divides that by 40 and finds 2,335 tons dead 
weight. I am bound to say that with her freeboard 
given by Veritas, Vixmude will never carry 2,100 
tons * * *. I have wired Captain Trisible, of 

Mobile, licensed and sworn measurer, to come here 
on Tuesday —Mister Wilson doesn’t know nothing 
of a ship, or shipping matters.’’ (Exhibit A-62.) 

On June 27, 1919, plaintiff wired Verwee that it 
had received a telegram from Wilson stating that 
he, Verwee, had made positive agreement with 
Tyler regarding tonnage. (Exhibit A-66.) 

On June 28, 1919, at 11.27 a. m., Verwee wired 
plaintiff that— 


Wilson knows perfectly well that Tyler 
and I agreed on cubic capacity 93,440 cubic 
feet and never on tonnage. (Exhibit A-67.) 
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Again, on June 28, 1919, at 3.30 p. m., Venvee 
wired plaintiff: 

Your telegram after interview with Wil¬ 
son [ advise you to settle as agreed on in 
New York. (Exhibit A-68-a.) 

This wire from Venvee to plaintiff on June 28, 
1919, advising that the settlement be carried out as 
agreed upon was the end of the dead w’eight carry¬ 
ing capacity dispute, but the amount agreed upon 
in settlement, $120,000, was nevertheless not re¬ 
mitted until July 9 , 1919. The controversy had 
continued for almost a month from the date the 
alleged “false representation” was made—the date 
the settlement was agreed upon, June 12,1919. In 
this interval plaintiff was repeatedly advised of 
every fact known to Wilson, or to any other agent 
of the Gulf Shipbuilding Company. Plaintiff like¬ 
wise had ample time to have the vessel measured 
in any manner it might have desired; indeed, the 
evidence suggests that Verwee and plaintiff were 
having it measured, and these defendants do not 
know* but what plaintiff did, in fact, have the vessel 
measured before final payment was made on July 9, 
1919. 

We submit that in view’ of the positive instruc¬ 
tion to plaintiff by its principal to have the vessel 
measured by Bureau Veritas; in view of the lapse 
of nearly a month between the date of the alleged 
“false representation,” June 12, 1919, and the date 
final payment was remitted, July 9,1919; in view of 
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the knowledge brought home to plaintiff within that 
time and the dear opportunity of plaintiff to ascer¬ 
tain the dead-weight carrying capacity in any man¬ 
ner it saw tit; in view of plaintiff’s sixty years of 
shipping experience, aided by the experience of 
Verwee, and in view of Wilson’s ignorance of 
“ships and shipping,” of “port from starboard”; 
for plaintiff now to say that it relied absolutely, as 
Connor testities, upon any statement of Wilson, 
false or otherwise, made on June 12, 1919, and still 
believed or relied upon any such statement on July 
9, 1919, when tinal payment was made, is so unrea¬ 
sonable as to be either wholly untrue or fatally 
ridiculous. In this connection the court will recall 
that Connor testified (Record, p. 83) that after the 
settlement conference (which the record shows was 
held on June 12, 1919) he had no further communi¬ 
cation with Captain Verwee regarding the dead¬ 
weight carrying capacity of the vessel; but the wit¬ 
ness immediately proceeds to identify as authentic 
all of the numerous telegrams and letters passing 
between him and Captain Verwee subsequent to 
June 12th and prior to July 9tli, the date of final 
payment! 

The case of Slaughter v. Gersan, 13 Wall. 379; 
20 L. Ed. 627, a leading case upon “false repre¬ 
sentation,” is strikingly similar to the case at bar 
both as to law and facts. There a steamboat was 
purchased for river traffic. The most important 
landing on the contemplated route was Queenstown, 
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Maryland. No boat drawing more than three feet 
of water could reach the wharf at Queenstown, 
except in case of an extraordinary high tide. The 
boat was purchased upon the representation that 
it drew only this number of feet when fully laden. 
This representation, it was alleged, was false and 
fraudulent, as the steamer when placed on the route 
grounded in tive feet of water. Upon suit for relief 
from the purchase contract the Supreme Court, 
p. 380, said: 

This misrepresentation which will vitiate 
a contract of sale, and prevent a court of 
equity from aiding its enforcement, must not 
only relate to a material matter constituting 
an inducement to the contract, but it must 
relate to a matter respecting which the com¬ 
plaining party did not possess at hand the 
means of knowledge and it must be a mis¬ 
representation upon which he relied, and by 
which he was actually misled to his injury. 
A court of equity will not undertake, any 
more than a court of law, to relieve a party 
from the consequences of his own inatten¬ 
tion and carelessness. Where the means of 
knowledge are at hand and equally available 
to both parties, and the subject of purchase 
is alike open to their inspection, if the pur¬ 
chaser does not avail himself of these means 
and opportunities, he will not be heard to 
say that he has been deceived by the vendor’s 
misrepresentations. If, having eyes, he will 
not see matters directly before them, where 
no concealment is made or attempted, he will 
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not be entitled to favorable consideration 

when he complains that he has suffered from 

his own voluntary blindness and been misled 

bv overconfidence in the statements of an- 
* 

other. Volenti non fit injuria is the maxim 

in such cases in all courts. 

***** 

If, under these circumstances, the defend¬ 
ant did not learn everything about her, and 
ascertain her true draught, it was his own 
fault, and it would be against the plainest 
principles of justice to allow him to set up, 
in impeachment of the validity of his con¬ 
tract, loose statements respecting the draught 
before its execution, even though they were 

false in point of fact. 

***** 

The doctrine, substantiallv as we have 
stated it, is laid down in numerous adjudica¬ 
tions. Where the means of information are 
at hand and equally open to both parties and 
no concealment is made or attempted, the 
language of the cases is, that the misrepre¬ 
sentation furnishes no ground for a court of 
equity to refuse to enforce the contract of the 
parties. The neglect of the purchaser to 
avail himself, in all such cases, of the means 
of information, whether attributable to his 
indolence or credulity, takes from him all 
just claim for relief. 

The case of Slaughter v. Gerson has been cited 
and followed in innumerable cases in the United 
States Supreme Court, and in this Court, the Fed¬ 
eral Courts, and many State Courts. 
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In Farnsworth v. Duff tier, 142 IT. S. 43, 48, the 
Court said: 

This is a suit for the rescission of a con¬ 
tract of purchase, and to recover the moneys 
paid thereon, on the ground that it was in¬ 
duced by the false and fraudulent represen¬ 
tations of vendors. In respect to such an 
action it has been laid down by many au- 
thorities that where the means of knowledge 
respecting the matters falsely represented 
are equally open to purchaser and vendor, 
the former is charged with knowledge of all 

that bv the use of such means he could have 
% 

ascertained. In Slaughter v. Gerson, 80 
U. 8. 13 Wall. 379-383 (20:627, 628), this 
court said: “Where the means of knowledge 
are at hand and equally available to both 
parties, and the subject of purchase is alike 
open to their inspection, if the purchaser 
does not avail himself of these means and 
opportunities he will not be heard to say 

THAT HE HAS BEEN DECEIVED BY THE VENDOR’S 

misrepresentation. If, having eyes, he will 
not see matters directly before them, where 
no concealment is made or attempted, he will 
not be entitled to favorable consideration 
when he complains that he has suffered from 
his own voluntary blindness and been misled 
bv overconfidence in the statements of an- 
other. And the same rule obtains when the 
complaining party does not rely upon the 
misrepresentations, hut seeks from other 
quarters means of verification of the state¬ 
ments made and acts upon the information 
thus obtained/’ 
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Sec also Southern Development Co. v. 
Silva, 125 U. S. 247 (31, 678); Farrar v. 
Churchill, 135 U. S. 609 (34, 246). 

This Court in the case (4* Shappirio v. Goldberg, 
20 App. D. C. 185, follows and cites the Slaughter 
v. Gerson case (p. 192-193): 


As said by the Supreme Court of the 
United States, “A court of equity will not 
undertake, any more than a court of law, to 
relieve a party from the consequences of his 
own inattention and carelessness. Where the 
means of knowledge are at hand and equally 
available to both parties, and the subject of 
purchase alike open to their inspection, if 
the purchaser does not avail himself of these 
means and opportunities he will not be heard 
to sav that lie has been deceived by the 
vendor’s representations.” Slaughter v. 
Gerson, 13 Wall. 379-383. 

In the case of an executed contract, where 
the deed has been made and accepted, and 
the grantee has treated and dealt with the 
property as his own, as in the present in¬ 
stance, the ground for a rescission of the con¬ 
veyance, or a material change therein, must 
be shown to be of the most imperative char¬ 
acter, and such as the ends of justice actually 
demand, in order to justify a court of equity 
in interposing to grant relief. In such case, 
as has been repeatedly declared, the power 
of a court of equity ought not to be exercised 
unless the fraud and false representations 
set up as the ground for relief be established 
BEYOXD A REASONABLE DOUBT, and the COm- 
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plainant has been thereby deceived and in¬ 
jured under circumstances which he could 
not by cautious diligence have controlled. 
Atlantic Delaine Co. v. Janies, 94 U. S. 207. 

IV 

Doctrine of unjust enrichment—Compromise settlement 

The evidence shows that when the time came for 
final settlement there were many other items in dis- 
pute other than the dead-weight carrying capacity 
of the vessel, such as the delay in the completion 
of the boat for which the buyer was insisting upon 
$100 per day from December, 1918, to May, 1919; 
extra cost of larger engines ordered by the buyer 
and for which it agreed to pay, including cost of 
installation, plus 15 r ; profit to the builder, the net 
additional charge against flit* buyer being conceded 
to be $35,000; the cost of other changes and extras 
ordered by Captain Verwee and installed by the 
builder; and many thousands of dollars in advances 
made by the builder to Captain Verwee for equip¬ 
ment and supplies for the vessel and wages for his 
crew. (Record p. 82.) Plaintiff's evidence shows 
that in the settlement conference of June 12, 1919, 
all of these items were taken into consideration and 
that while it waived damages for delay in the com¬ 
pletion of the vessel, Wilson waived the cost of ad¬ 
ditional extras and equipment and at least some of 
the large advances made to the Captain. Connor, 
however, testifies that the $35,000, additional cost 
of the larger engines, teas not waived and that it was 
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included in the final payment to he made of 
$120,000 . (Record p. 82.) 

In this situation it is insisted that no matter what 


representation Wilson made in the conference of 
June 12,1919, as to the dead-weight carrying capac¬ 
ity, and no matter whether or not plaintiff relied 
absolutely upon that representation, the agreement 
reached in that conference was a compromise and 
adjustment of all differences and as such should be 
binding upon the parties. 

The evidence plainly shows that if Wilson repre¬ 
sented that the dead-weight carrying capacity of 
the vessel was 2,2)37 tons, and that if plaintiff relied 
upon that representation, plaintiff has never paid 
for a vessel having that dead-weight carrying 
capacity. A reference to the undisputed figures 
will show that a vessel of 2,337 tons, at $147.50 per 
ton, would cost $344,707.50; add to this agreed cost 
of extra engines, $35,000, making a total of 
$379,707.50. 

It is conceded that before the final pavment only 
$225,000 had been paid to the builder, and this 
deducted from the cost would leave a balance due 


of $154,707.50, and this does not in anywise take 

into consideration the many thousands of dollars 

* 

of other extras, equipment, and advances to the 
Captain for supplies and wages for crews. Deduct 
from this balance of $154,707.50 the amount finally 
paid on July 9, 19.19, of $120,000, leaves a net sav¬ 
ing to plaintiff of $34,707.50 in addition to all of 
the other items not accounted for. 
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The evidence strikingly bears out the saving made 
by this compromise settlement. Exhibit A-77, a 
cable sent by plaintiff to the Societe Elisabeth on 
July 10, 1919, the day after the $120,000 was re¬ 
mitted, shows that plaintiff had settled the cost of 
the vessel for $345,000, which, of course, is the 
$225,000 previously paid and the $120,000 remitted 
on July 9. The striking feature of the cablegram, 
however, is: 

Saving you Thirty-four Thousand Seven 
II u n dred I)olla rs. 


Exhibit A-54 is a letter to plaintiff from Verwee 
under date of June 22, ten days after the conference 
was held, in which Verwee confirms the $35,000 for 
“change of motors" and states that the balance of 
cost divided by the price per ton gives the dead¬ 
weight carrying capacity 2,161) tons , “which I think 
is more or less accurate.” Exhibit A-70, a letter 
from Wilson to plaintiff under date of June 28, 
1919, forcibly shows that the settlement was a com¬ 
promise settlement in which the $120,000 payment 
would still be due the builder even though the dead¬ 
weight carrying capacity was not 2,337 tons or any¬ 
thing like that figure. (See also Record pp. 194, 
195.) 

Plaintiff contends that recoverv should be had 
upon the doctrine of “unjust enrichment.” De¬ 
fendants insist that the doctrine of “unjust enrich¬ 
ment" was never intended to and should not apply 
to a situation such as is established by the facts of 
this controversy. Even assuming that 2,337 dead- 
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weight tons were used as a basis of arriving at a 

final settlement there were many other items in- 

•/ 

eluded in that settlement, such as the extra cost of 

0 

larger engines, supply and equipment of the boat, 
monies furnished to the captain, claims for delay 
in the completion of the boat, etc. Without exact 
knowledge as to how much all of these items had 
amounted to (facts which plaintiff failed to estab¬ 
lish in the Court below), it can not be said that the 
defendants have been unjustly enriched. 

Under all the circumstances, it is earnestly in¬ 
sisted that no matter what transpired in the confer¬ 
ence on June 12, 1919, the buyer and/or the plaintiff 
have never paid for a vessel of 2,337 tons. Plaintiff 
should especially be held to this compromise settle¬ 
ment, because the evidence is plain that both parties 
were dealing at arm’s length with full knowledge 
of all of the facts, and, in addition, plaintiff had the 
advantage of practically an entire month between 
the date it agreed to make this compromise settle¬ 
ment, June 12, 1919, and the date it actually made 
payment as agreed upon, July 9, 1919, and during 
the interim had every opportunity to discover, and 
actually did discover, whether or not the trade as 
made was one of wisdom. 


V 


The contract provided for arbitration 

The material portion of the paragraph of the 
contract relating to arbitration is quoted in the Bill 
of Complaint (Record, p. 21), as follows: 
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If the buyers and sellers shall not be able 
to agree as to the dead-weight earning 
capacity of the vessel, such dead-weight 
carrying capacity shall be determined by 
arbitration. 

Connor testifies that there was no dispute as to 
the dead-weight carrying capacity; that Wilson 


was 2,337 tons, and that he, Connor, relied abso¬ 
lutely upon the statement. What happened in the 
period between June 12, 1919, the date the repre¬ 
sentation is alleged to have been made, and July 9, 
1919, the date the final payment was remitted, as 
well as prior thereto, shows quite clearly that Con¬ 
nor is mistaken when he says there was no dispute, 
or else that he has a somewhat weird idea as to what 
the word “dispute” means. 

It is insisted that since the parties had them¬ 
selves provided a means for the adjustment of the 
verv difference now involved in this suit, and since 
the complaining party, not having been prevented 
or in anv manner interfered with bv the other, 
failed to avail itself of its clear right under the 
contract, although it had ample opportunity to do 
so, this court should not at this late date have im¬ 
posed upon it the duty of attempting to remedy a 
supposed wrong which it was so easy for the ag¬ 
grieved party to prevent or remedy at the time of 


its occurrence. 
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VI 

Plaintiff is not entitled to recover as subrogee 

Plaintiff can not recover under the allegations 
of the bill of complaint unless its principal, Societe 
Elisabeth, could have recovered under the same 
allegations. This we believe to be a well-settled 
rule of law. Indeed, in the doctrine of subrogation 
an agent can not always recover even though his 
principal might have recovered under the same 
allegations. 

It seems idle to argue, under the facts as dis¬ 
closed by the record in this case, that the Societe 
Elisabeth could not recover against the Gulf Ship¬ 
building Company, its officers or agents, or the 
present defendants. The Societe Elisabeth had 
two agents in this country, the present plaintiff and 
Captain Verwee. Plaintiff had been engaged in 
shipping matters for sixty years and Captain 
Verwee was sent to America for the express pur¬ 
pose of superintending the construction of the boat, 
equipping the same and later sailing it away as its 
master. Captain Verwee took up his residence on 
the boat about May 10, 1919; he knew or should 
have known everything that was going on. Plain¬ 
tiff and Captain Verwee with their vast experience 
were in far better position to know all of the facts 
than was Wilson, and we feel safe in asserting that 
the Societe Elisabeth could not, in any court in this 
country, recover upon the allegations of the Bill of 
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Complaint or upon the facts as disclosed by this 
record. 

Subrogation in its broadest sense is the substitu¬ 
tion of one person in the place of another with ref¬ 
erence to a lawful claim or right. A subrogee is, 
generally speaking, placed in the precise position 
of the one to whose rights he is subrogated. It fol¬ 
lows that under the very principles of the doctrine 
of subrogation, one can not thereby succeed to or 
acquire any claim nr right which the person for 
whom he is substituted did not have. 

In the instant rase, even if the Societe Elisabeth 
could establish a right of action because of fraud 
and deceit, the plaintiff would be barred from all 
rights of subrogee because of its own wronffdoing. 

In Bank v. United States , 148 U. S. 573; 37 L. E. 
564, the situation of the “negligent’’ seeking subro¬ 
gation is well stated in the fourth headnote as 
follows: 

Persons are not entitled to tin* right of 

t 1 

subrogation where such alleged right arises 
from tortious conduct of their own; a person 
who invokes the doctrine of subrogation 
must come into court with clean hands. 

In Ft. Dndfn Bank cf* Loan Co. v. Scott, 86 Iowa, 
431, the court said: 

The right of subrogation rests upon equi¬ 
table grounds and is never granted as a 
reward for negligence. While it may be 
true as claimed that there are no equities in 
defendant’s lien, that it is simply a lien given 
by law, it is certainly as true that plaintiff’s 
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claim is wholly void of equities. The posi¬ 
tion of the plaintiff is the result of its own 
negligence * * * surely equity will not 

reward such negligence by applyng the doc¬ 
trine of subrogation in favor of the negligent 
party. 

In the case of Johnson v. Moore , 30 Kansas 90, 
the court said: 


Hut he who seeks for equity must come 
into the court with clean hands. * * * 

It is well settled, however, that the doctrine 
(of subrogation) will not be applied to re¬ 
lieve a party from the consequences of his 
own unlawful act. * * * 

Application of the maxim: “He that hath 
committed inequity shall not have equity,” 
forbids the granting of relief asked for bv 
plaintiff. Wilkins v. Bobbitt, 4 Dillon, 208; 
Guckenheimer v. Angevine, 81 N. Y. 294; 
Bail road Co. v. Sontter, 13 Wall. 517. 


VII 


The negligence of plaintiff 

The entire cause of the trouble, and the sole rea¬ 
son why these defendants are brought into court 
and put to the expense of defending this action 
some nine years after the happenings involved, 
iras the negligence of plaintiff. This has been 
judicially determined by the courts of Belgium in 
the rendition of the very judgments for which the 
plaintiff now seeks to recoup from these defendants. 



46 


It is a cardinal principle that equity will not aid 
the negligent. A mere reading of the transcripts 
of judgments of the Belgian courts attached to the 
plaintiff's bill shows that the action of the Societe 
Elisabeth against plaintiff was not based upon any 
theory of fraud or deceit on the part of the officers 
of the Gulf Shipbuilding Company but was based 
upon the gross negligence of plaintiff in not carry¬ 
ing out its specific instructions to have the dead¬ 
weight carrying capacity verified by the Bureau 
Veritas. The gross negligence of plaintiff in not 
having the vessel measured, as it was specifically 
directed, is emphasized by the testimony of plain¬ 
tiff's witness Haight that such measurement could 
have been made in only one dog. 

It was upon the theory of negligence and upon 
this theory alone that plaintiff was held liable to 
the Societe Elisabeth. In other words, as has been 


above shown, neither the Societe Elisabeth nor the 
plaintiff, under the facts of this record, could have 
recovered from the Gulf Shipbuilding Company; 
but plaintiff contends that inasmuch as it has now 
been held liable in damages for its own neglect , it 
forthwith is given a right to recover, which it did 
not and could not have had before it had been held 


to have been in the wrong. It is submitted that it 
would be a strange rule of law or equity that would 
permit a recovery under any such circumstance. 

Plaintiff alleges that it made all possible defenses 
in the Belgian suits, which, of course, was its duty, 
but it is interesting to note that the Belgian court 



in its decision (Bill of Complaint, Record, p. 37) 
called attention to the fact that— 

Whereas the debiting of the compensatory 
interests has not formed the subject of the 
appellants’ remarks; that they may be con¬ 
sidered as an element in the cancellation of 
the damages of the principal. 

In other words, plaintiff herein as defendant in 
the Belgian suits failed to point out that it did not 
pay for a vessel of 2,337 tons, but that the amount 
paid fell $34,707.50 short of paying for a vessel of 
that capacity, and that the $120,000 paid also 
covered $35,000 extra cost of larger engines, as well 
as the cost of other equipment, advances to the 
Captain for supplies, crews’ wages, etc. If these 
items had been properly presented, the plaintiff 
herein would undoubtedly have had an offset in the 
Belgian suits of an amount substantially equal to 
the recovery. It is insisted that the defendants in 
the present case should not be expected to bear the 
burden of such a faulty and negligent defense in 
the Belgian court. 

VIII 

Plaintiff is guilty of laches 

Plaintiff herein is guilty of laches in this, that 

the present action was filed in February, 7.925; 
that the plaintiff knew, or should have known in 

July, 1919, when it made the final payment for the 
vessel as alleged in the Bill, that the actual dead- 
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weight carrying capacity of said vessel was less 
than 2,337 dead-weight tons, if, indeed, such was 
the fact; that on the 7th day of December, 1920, 
when the Soeiete Elisabeth caused the dead-weight 
tonnage capacity of said vessel to be measured, 
plaintiff was invited to participate in such meas¬ 
urement, but declined; but plaintiff was notified 
of the result of said measurement and knew, or 
should have known at that time, that the dead¬ 
weight carrying capacity of the vessel was claimed 
to be less than 2,337 dead-weight tons; and plaintiff 
knew, or should have known, in July, 1919, when 
the last payment for said vessel was made, and in 
December, 1920, when said vessel was measured, 
that the representation of Wilson regarding the 
dead-weight carrying capacity of said vessel was 
false and fraudulent, if, in fact, such representa¬ 
tion was false or fraudulent. 

That at all times mentioned herein, and at all 
times mentioned in the Bill of Complaint, and at 
the time of the filing of this action. Section 1265 of 
Chapter 41 of the Code of Law of the District of 
Columbia provided that actions for damages for 
fraud and deceit should be begun within three vears 
from the time the right of action accrued; that at 
all times mentioned in the Bill of Complaint and 
at the time of the filing of this suit. Section 2939, 
subsection 5, paragraph 4 of Article 3 of the 
Statutes of the State of Florida contained the same 
provision as the law in the District of Columbia, 
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viz, that actions for relief on the ground of fraud 
and deceit should be commenced within three years 
from the time of the discovery by the aggrieved 
party of the facts constituting the fraud. 

That the present suit was not commenced by 
plaintiff until more than three years after plaintiff 
knew or should have known and did or should have 
discovered that the representation alleged in the 
Bill of Complaint to have been made with the in¬ 
tent to defraud, was false and fraudulent, if such 
was the fact. 

That plaintiff having failed to commence this 
action within three years from the time when it 
knew or should have known and did or should have 
discovered the fact which it alleges constituted the 
fraud, and when it knew or should have known that 
the representation alleged was false and fraudulent 
and made with the intention to deceive, is not 
entitled to recover in this action. 


The principle is too well established to ad¬ 
mit of controversy that the statute of limita- 
tions is no less a bar to relief in equity than 
it is to recovery at common law. 

If an equitable right or title is not sued 
upon during the time within which a legal 
right 01 * title of the same nature ought to be 
sued upon to avoid the bar of the statute of 
limitations, equity will apply the statute by 
analogy and treat the right or claim as 
effectually barred. Willard v. Wood, 1 App. 
1). C. 44-58. 
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Statute of limitations, wherever appli¬ 
cable, are equally binding in equity as at 
common law. Sis v. Boannan, 11 App. U. C. 
116. 

IX 

Recovery by plaintiff prohibited by subsection “E” of 
section nine of the trading with the enemy act 

When the business of both corporations was 
liquidated, the Gulf Shipbuilding Company showed 
a loss of more than one-half of its original capital, 
and the purchase of its capital stock for the lumber 
company for $100,000 was substantially a total loss. 
In this situation the sum that came into the posses¬ 
sion of the American Lumber Company and/or the 
defendants as a result of the purchase of the stock 
of the Gulf Shipbuilding Company for $100,000 
was only from the liquidation of the Gulf Ship¬ 
building Company, at which time the American 
Lumber Company received the sum of $22,999.81. 
(Exhibit A-87; Record, pp. 199,194.) Defendants’ 
answer (Record, p. 56) admits that the sum of 
$50,466.85 was turned over to the American Lumber 
Company as a result of the liquidation of the Gulf 
Shipbuilding Company, but in this sum there was 
included a reserve for Federal income taxes of 
$20,126.61 (Exhibit A-87; Record, pp. 192, 194), 
and it also probably included other items which 
subsequently were paid out of the amount so 
received. 

To direct the payment of any amount of the 
funds received from the liquidation of the Amer- 
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ican Lumber Company in satisfaction of the claim 
of plaintiff would be in direct violation of the pro¬ 
visions of subsection “e” of Section 9 of the Trad¬ 
ing with the Enemy Act, which reads in part as 
follows: 

nor in anv event shall a debt be allowed under 
this section unless it was owing to and owned 
by the claimant prior to October (>, 1917, and 
to claimants other than citizens of the United 
Slates unless it arose with reference to the 
money or other property held by the Alien 
Property Custodian or Treasurer of the 
United States . 

Plaintiff claims that this is not a debt claim as 
the te'in i- used in the Trading with the Enemy 
Act, but is an action to recover damages arising out 
of a transaction with a corporation being operated 
under the direction of the Alien Property Cus¬ 
todian. This may be true as far as the Oulf Ship¬ 
building Company is concerned, as this corporation 
was not seized under the Trading with the Enemy 
Act, but the statement is not correct with relation 
to the American Lumber Company which came 
under the control of the Custodian through seizure 
of all its capital stock. The funds of the lumber 
company which came into the hands of the defend¬ 
ants, and which plaintiff seeks to divert to itself, 
was derived solely from the sale and liquidation of 
the assets of the lumber company, with the excep¬ 
tion of $22,999.81 as has been shown. The fact is 
that the transaction complained of was solely be- 
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tween the Soeiete Elisabeth and the Gulf Ship¬ 
building Company, and was an ordinary business 
transaction between two corporations, governed by 
the same laws that apply to other business dealings 
of like nature. The relation of the American 
Lumber Company to the transaction presents en¬ 
tirely different questions, especially in so far as 
it relates to the taking of monev from the Cnited 
States Treasury, acquired by the liquidation of a 
corporation tin* entire capital stock of which was 
seized under war measures. The disposition of 
such monev is under the sole control of Congress, 
which has enacted statutes providing how it may be 
disposed of by judicial decree. l>y no stretch of 
imagination can it be* successfullv maintained that 
the present action is for a debt owing to and owned 
by plaintiff, who is not a citizkx or the Exited 
Status, prior to October 0, 1917; or in so far as the 
American Lumber Company is concerned that it 
“arose with reference to the monel/ or other prop - 
i rty Ik Id hi/ tin Alien Pro pert// ('ustodian or Treas¬ 
urer of the United States he re nadir." 

The Cnited States Supreme Court, in consider¬ 
ing subsection “e," Section 9, quoted above, in the 
case of Iianeo Me.rieano v. Deutsche Dank , 263 
U. S. 591-601, held that claimants other than citi¬ 


zens of the United States could not n cover under 
the provisions named in said section unless the 
claim arose with reference to the money or other 
property hi Id by the Alien Property Custodian . 
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To pay plaintiff any part of the funds derived 
from tlie liquidation of the American Lumber Com¬ 
pany would be doing indirectly what the law does 
not permit directly. 

So far at least as this action seeks to recover 
from the United States Treasury monev derived 
from the liquidation of the former lumber com¬ 
pany , this is an action against the United States, 
and to recover under a statute allowing a suit 
against the United States all conditions imposed by 
the statute must be complied with. Banco Mc.ri- 
cano v. Deutsche Banh', supra. 

CONCLUSION 

Plaintiff sought throughout the trial of the case 
below, and even more so in its brief before this 
Court (as is well illustrated by reference to page 
2 thereof) to create a prejudice against the bene¬ 
ficiaries of the trust funds now held bv the Alien 
Property Custodian because* these beneficiaries 

happened to be citizens of a former enemy, whereas 
plaintiff alleges that it is a corporation created 
under the laws of a former ally. Such a sugges¬ 
tion is indefensible. 

It is respectfully insisted that such an appeal 
to sentiment, passion, or prejudice can do no more 
than to illustrate the weakness of the merits of 
plaintiff's case. The war was ended more than 
six vears ago and settlement bv this Government of 
the consequences thereof, in so far as they affect 
either former allies or former enemies, is being 
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made according to the will of the American people 
as expressed through the Congress of the United 
States. If, upon the law or the equity of the situ¬ 
ation, plaintiff lias maintained its cause of action, 

recovery should Ik* had bv it; but if it has failed to 
» %> 

maintain the burden it has assumed of establishing 
its case, the issues should be and will be settled bv 
the Court as though the parties were ordinary 
litigants. 

Plaintiff likewise seeks to create a prejudice in 

the minds of the Court because of the failure of 

William L. Wilson to testify for defendants, al- 

% 

though he was in the courtroom during the trial 
below. The reason counsel for defendants did not 
produce William L. Wilson as a witness was because 
in their judgment the case was one that could well 
be determined upon the documentary evidence, all 
of which was before the Court. In the judgment of 
counsel for defendants, the witness Connor did not 
add to or detract from this documentary evidence, 
all of which is now Indore this Court, and counsel 
did not believe, after the production of the docu¬ 
mentary evidence and the testimony of the witness 
Connor, there was anything further that could be 
presented which would be of the slightest assistance 
to the Court in reaching an equitable solution of the 
matters in dispute. 

Counsel for plaintiff well knew that William L. 
Wilson was in the courtroom during the entire trial, 
because counsel for defendants introduced William 
L. Wilson to counsel for plaintiff before the trial 
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began. If the testimony of William L. Wilson 
would have been favorable to plaintiff, counsel for 
plaintiff should have introduced him as a witness. 
The truth is that long before this litigation arose, 


defendants had 


given plaintiff access to all of its 


tiles and the officials of defendants had assisted 


plaintiff in its disputes with the Belgium owners. 
Plaintiff had been in correspondence with William 
L. Wilson before this litigation arose. If Wilson 
could have in any way assisted plaintiff in maintain¬ 
ing its cause of action, the natural query arises as to 
why plaintiff itself did not produce him as a wit¬ 
ness. At the time of the trial of the case William 


L. Wilson had long ceased to be a representative or 

agent of the Alien Property Office or any other 

Governmental branch and never at anv time, either 

•/ 

before or after his employment by the Government 
did he have a personal interest in the beneficial 
owners or the funds here involved. 


Upon the entire record, it is respectfully sub¬ 
mitted that plaintiff has failed to show that it is 
entitled to recover and that the decree of the Court 


below in dismissing the bill should be affirmed. 

Peyton Gordon, 

Attorney for the United States , 
in and for the District of Columbia. 
Harvey D. Jacob, 

Dean Hill Stanley, 

Of Counsel. 
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REPLY BRIEF FOR APPELLANT 

A few of the points made by the appellees in their 
brief, both on the facts and on the law of the case, ap¬ 
pear to justify a brief reply. 

I. Relating to the Facts 

It is stated at page six of the appellees’ brief: 

“At this conference on June 12, 1919, it was 
agreed that the buyer was to pay and the seller 
was to accept $120,000 in full payment for the ves¬ 
sel and in full satisfaction and settlement of all 
differences between the parties ( Rec ., pp. 81-82)”. 

That is not an accurate statement of the evidence on 
the subject. The evidence referred to, in substance, is as 
follows: 


2 


“Q. Well, now, when you arrived at $120,000 as 
final payment, that was in full settlement, was it 
not? A. Full settlement based on 2337 tons dead 
weight capacity. • • • What I mean by every¬ 
thing is this: there was, in addition to the dead¬ 
weight, which was established by him (Wilson) as 
2337 tons, other items that Mr. Wilson claimed, 
such as extra equipment. And then there were 
items that we claimed, such as demurrage, pen¬ 
alty for not having the ship ready as per the con¬ 
tract, over and above the three months' demurrage 
allowed on the contract; and we effected a com¬ 
promise. lie threw off all his equipment and we 
threw otf the demurrage and all. 

“Q. By throwing that off and taking the dead 
weight tonnage you arrived at $120,000 to settle? 
A. Xo; we arrived at nothing after the payment 
of $120,000. In other words he made claims for 
amounts of money and we made counterclaims for 
demurrage and for penalties and when (then) we 
agreed to waive the whole thing. 

“Q. And you arrived at the sum of $120,000 
in full payment ? A. At the sum of $120,000 to 
make up the payment for the ship based on 2337 
tons.’’ 

it is evident that the witness was endeavoring to con¬ 
vey the idea that all claims made on each side other than 
the payment of the balance of the purchase price of the 
ship approximately balanced each other and were 
waived, and that the sum of $120,(X)0 was found to be 
necessary to make payment of the balance due for the 
construction of a vessel of 2337 dead weight tons ca- 
pacity. 
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The total amount required to pay for a vessel of 2337 
dead weight tons capacity at $147.50 per ton is $344,- 
707.50. 

The amount previously paid on the purchase price 
was $225,000. That added to the further payment of 
$120,000 amounts to a total payment of $345,000, or 
$292.50 more than the exact amount required for a vessel 
of that tonnage. 

It is evident, therefore, that the appellees are in error 
in their statement at pages six and seven of their brief 
that: 

“The evidence further shows that the compro¬ 
mise figure of $120,000, after allowing for pay¬ 
ments previously made, falls far short of paying 
for a vessel of 2337 dead weight tons at $147.50 
per ton.” 

On page 11 of tin; appellees’ brief, their fourth deth 
nite contention is: 

“IV. Aside from the question of ‘false repre¬ 
sentation,’ whether or not relied upon by plaintiff, 
a compromise settlement was made on June 12, 
1919, of all matters in dispute, including the carry¬ 
ing capacity of the vessel, delay in completion of 
the vessel, an item of $35,000 for larger engines, 
equipping and supplying the vessel for its voyage, 
and other moneys advanced to the captain of the 
vessel.” 


On page 180 of the record, Exhibit A-77 is a cable 
from the appellants to the shipowner, which reads as 
follows: 
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1 ‘ Exhibit A77 
Copy of Cable Sent 

July 10th, 1919 


Societe Elisabeth, 

7 Rue des It aliens, 

Paris: 

VilhUxmmJe expect commence loading July 
fourteenth hope sail August first stop total amount 
claimed bv builders three seventy nine thousand 
seven hundred dollars have completed settlement 
of cost of vessel for three fortv five thousand dol- 

w 

lars saving you thirty four thousand seven hun¬ 
dred dollars stop Verwee advises owes builders 
ten thousand dollars covering fuel oil other stores 
also twenty three hundred dollars another party 
for stores stop please cable remittance twelve thou¬ 
sand dollars in order we can settle these bills stop 
builders have made substantial settlement with 
Verwee for extra equipment over and above con¬ 
tract. 

Furness 

To Societe Elisabeth, 7 Rue des Italiens, Paris. 

From Furness, Withy & Co., Ltd., 34 Whitehall 
St., X. Y. City. 

H.C./LC. HC 

Accts Dept. Cable Dept. File Dept.” 

This cable refutes the claim of the appellees that the 
payment of $120,000 on or about .June 12th was in settle- 
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ment of any other matters than payment for the ship on 
the basis of $147.50 per deadweight ton. The cost of the 
engines at $35,000 and the claim of the appellant for 
delay in delivering were set otY against each other. A 
settlement on this basis is precisely in accord with Mr. 
Connor’s testimony, p. 82. 

The figures examined in detail substantiate his tes¬ 
timony. The cost of a vessel of 2337 tons dead weight 
at $147.50 is $344,707.50. The undisputed cost of in¬ 
stalling the engines was $35,000. Wilson, R< l c., p. 156; 
Verivee, p. 173. The total is $379,707.50, which corre¬ 
sponds with the figure mentioned in the appellants’ cable 
within $7.50 obviously omitted to save expense in a 
cable. The amount paid for the vessel, $344,707.50, is 
within $292.50 of the round number of $345,000 men¬ 
tioned as the cost of the vessel in the cable. The amount 


$34,700 is within $300 of the cost of the engines. The 
explanation of the expression “saving” is that this 
amount was due, but that the appellants had saved it 
by setting off the claim for delay in the delivery of the 
vessel against the extra cost of engines. 

Remittance of $12,000 to cover fuel, oil and stores was 
asked for, and a statement is made that the builders 
(appellees) have made substantial settlement with Ver- 
wee for extra equipment over and above contract. 

The above telegram was sent within a few weeks of 
the date of the settlement and when the appellants could 
have had no motives in misrepresenting its terms. It is 
the only comprehensive statement in the record of the 
terms of the settlement and, we think, sufficiently refutes 
the numerous loose statements in the appellees’ brief to 
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the effect that many thousands of dollars were claimed 
for extra equipment of the vessel, advances made to 
rapt. Verwee for supplies, wages of the crew and 
changes in the construction of the vessel. 

We submit that the absence of anything in the record 
to show that definite claims were made by the appellees 
for anything but the engines, and the corroborating evi¬ 
dence of this telegram of the appellant show beyond 
question that no claims on behalf of the appellees were 
considered at the settlement except for the extra cost of 
engines and the cost of the vessel at a dead weight of 
2337 tons at $147.50 per dead weight ton. 

At the bottom of page seven of the appellees’ brief 
it is said: 

“All facts within the knowledge of the agents 
of the builder were communicated to plaintiff be¬ 
fore the final compromise payment was made by 
plaintiff. ” 

This statement omits the important fact that Mr. Wil¬ 
son, the agent of the builders, failed to communicate to 
the appellant the report of an actual measurement of the 
dead weight tonnage of the vessel which he had obtained 
from the Bates & Rogers Construction Company, show¬ 
ing a dead weight tonnage of 1814.02 tons. 

This was the onlv actual measurement of the dead 
weight capacity of the vessel before final payment was 
made. Apparently it was deliberately suppressed, for, 
although the report of the measurement was obtained 
more than a month before the final payment, it was not 
brought to the appellant’s attention until long after pay- 
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ment for the vessel had been made, and then not by the 
appellees. 

On page eight of their brief, the appellees complain 
of the defense interposed by the appellant in the Belgian 
Courts. The record shows that the appellees were noti¬ 
fied of the actions in the Belgian Courts and were given 
an opportunity to come in and defend, but they did not 
do so. Their present complaint, therefore, even if well 
founded, should not be given great weight in this pro¬ 
ceeding. Washington Gas Light Co. v. District of Colum¬ 
bia , 161 U. S. 316. 


But the complaint is not well founded in fact, because 
the ground taken by the appellant in the defense of the 
Belgian actions was exactly the same as that taken 
against the appellees in this action (lice., pp. 23-37). That 
is to say, it was there contended as it is contended here 
that all items except the amount due on the purchase 
price of the vessel were offset one against the other, leav¬ 
ing only the balance of the purchase price to be deter¬ 
mined. 


On page eighteen of the appellees’ brief it is asserted 


that 


“Wilson, as representative of Gulf Shipbuilding 
Company, owed no duty to plaintiff to have the 
vessel measured for it.” 


The Gulf Shipbuilding Company had contracted to 
furnish the plaintiff with a vessel of approximately 2337 
tons deadweight capacity and the purchase price was to 
be based on the actual tonnage when completed. It seems 
extraordinary for the appellees to contend that there is 
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no duty on the part of a shipbuilder to ascertain the ton¬ 
nage when that was the sole means of ascertaining the 
purchase price. Since the shipbuilder had contracted to 
construct a vessel of approximately 2,337 tons, its tender 
of the vessel as a compliance with the contract would, 
in itself, amount to an implied representation that she 
was of the required tonnage. 

As was said by the Supreme Court of Illinois in a 
similar case: 

“It was the duty of the appellee to see to it 
that his cans should hold the quantity which he 
professed they held. It does not lie in his mouth 
to complain that the appellant did not watch him 
with the care which the circumstances seemed to 
demand.” Deri tic v. Edwards, 101 Ill. 138. 

On page twenty-two of appellees’ brief appears the 
following statement: 

“It is apparent from the Exhibits just quoted 
(Exhibits A-52 and A-53) that plaintiff had done 
nothing to have the boat measured by the Bureau 
Veritas.” 

The evidence shows on the contrary that the plaintiff 
endeavored to have the deadweight ascertained by Ba 
reau Veritas (Rcc., Ex. A-34, p. 160); but that Bureau 
Veritas did not do work of this character ( Rcc ., A-37, 
A-38, p. 162). 

On page twenty-three of appellees’ brief the appel¬ 
lee reiterates that Wilson owed no duty to the plain¬ 
tiff, but goes further and contends that Wilson did owe 
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a duty to his principal to insist upon such greater dead¬ 
weight carrying capacity as the information which he 
had endeavored to secure justified. Again this appears to 
be an extraordinary statement as to the duty of an offi- 

* V 

cial of the United States, or, indeed, the official of any 
shipbuilding company, namely, that he should seek to 
insist upon a deadweight capacity based on information 
“which he had endeavored to secure ”. We should at 
least expect him to rely only on information which he 
had secured , and not on that if he were not satisfied that 
it was accurate. As a matter of fact, we have shown that 
he did secure approximately accurate information from 
Bates & Rogers, but failed to use it. 

On page twenty-three and in other parts of the brief 
the appellees contend that by reason of the plaintiff’s ex¬ 
perience in the shipping business for about sixty years 
and Connor’s experience, they were far better qualified 
than Wilson to determine the deadweight of the vessel 
and that it is difficult to conceive that Wilson could pos¬ 
sibly make a false statement concerning the capacity of 
the vessel with any hope in having it believed. 

We point out in the first place that sixty years’ ex¬ 
perience in the steamship agency business does not qual¬ 
ify the officers or employees of the company as ship¬ 
builders, especially with respect to so technical and 
difficult a subject as determining the deadweight carry¬ 
ing capacity of vessels. Connor was practically the only 
man in the employ of the appellant who had anything to 
do with this particular matter. Although he is an experi¬ 
enced man in the steamship business, it was shown that 
he did not have any qualification to enable him to de- 
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termine the deadweight capacity of a vessel. He relied, 

as he had a right to rely, on Wilson, the head of the 

shipbuilding company, who was building the vessel and 

who was under a duty to ascertain the correct dead- 

* 

weight. 

It must also be remembered that the ship was being 
built at a remote gulf port more than a thousand miles 
from New York. 

On pages twenty-six and twenty-seven of appellees’ 
brief Wilson is stated to have applied the formula given 
him by the Bureau Veritas for ascertaining the dead¬ 
weight by dividing the cubic capacity by forty. This 
statement is in error. The Bureau Veritas did not offi¬ 
cially furnish this formula. It was merely the personal 
suggestion of an employee of that Bureau (Kx. A-.*18, lire., 
p. Ib2). It also appears that even this formula was not 
accurately followed by Wilson. The telegram containing 
the formula directs that after dividing the cubic capac¬ 
ity by 40, the tons of oil, stores and fresh water should 
be deducted. That was not done, but the total estimated 

cubic feet were divided by 40 and no deduction was made 

* 

on account of oil, stores and fresh water. 

On page twenty-five of their brief, the appellees inti¬ 
mate that some alterations may have been made in the 
vessel between the time of her deliverv and the time of the 
Haight measurement, by pointing out that his computa¬ 
tion showed a less cubic foot capacity than the Bates k 
Rogers computation. 

The cubic foot capacity of a vessel has no direct rela¬ 
tion whatever to its deadweight capacity (lice., p. 119). 
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The point made by the appellees, therefore, with respect 
to the cubic capacity of the vessel is not entitled to con¬ 
sideration. 

Any variation in the deadweight capacity as computed 
by the two competent surveyors, of Bates & Rogers Con¬ 
struction Company and Mr. Haight, probably is accounted 
for by the fact, as shown by the Bates & Rogers Con¬ 
struction Company, that the freeboard of the vessel had 
not been assigned by Bureau Veritas at the time their 
measurement was made. The freeboard used by the 
Bates & Rogers Construction Company was less than that 
subsequently assigned by Bureau Veritas and used by 
Mr. Haight in making his measurement. As shown by 
the report of Bates & Rogers Construction Company 
(Rec., p. 1(>7) the use of the greater freeboard would 
result in a less deadweight capacity. This is corrobo¬ 
rated by the Haight survey, which shows a smaller dead¬ 
weight. 


II. Relating to the Law. 

1. On pages 12-14 of appellees brief it is contended 
that the appellant has not established its right to main¬ 
tain this action. The principal contention is that the 
appellant has not shown that Great Britain extends to 
citizens of the United States rights and remedies similar 
to those claimed by the appellants in this action. 

The above contention is made in reliance upon the 
language of Sub-section e of Section 9 of the Trading 
with the Enemv Act. 

The answer is that the subject matter of this action 
is not a debt or claim arising with reference to alien 
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enemy property before October 6, 1917. Section 9 re¬ 
quires a showing of reciprocal rights of action only in 
case of such claims. 

The claim in controversy is one arising out of the 
management and control of alien property after it teas 
seized by the Alien Property Custodian, and its rights 
of action are preserved by virtue of Section 12 of the 
Act , supplemented by executive orders as pointed out in 
the first point of our original brief. 

2. On pages thirty-three to thirty-eight inclusive 
of their brief the appellees cite cases dealing with the 
situation in which a party may avail itself of fraud. 

The brief of the appellant heretofore tiled fully covers 
the subject of fraud and it seems unnecessary to add to 
the authorities there set forth. 

Furthermore, it is submitted that in view of the fact 
that the appellees obtained payment for a vessel of 
greater deadweight capacity than the one actually deliv¬ 
ered, the appellant is entitled to recover back the differ¬ 
ence, because otherwise the appellees have been unjustly 
enriched. Such a recovery is allowable, as pointed out 
in our principal brief, whether the overpayment was the 
result of fraud by the appellees or the mistake of one or 
both parties and even though there may have been negli¬ 
gence on the part of the appellant in failing to arrive at 
the correct amount. As pointed out by the authorities, 
negligence is almost always an element inherently pres¬ 
ent in such transactions. 

The appellees, moreover, are estopped from claiming 
protection on the ground of negligence of the appellant, 
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because the appellees owed a duty to furnish a vessel of 
the tonnage which they contracted to deliver, but which 
they did not deliver. 

3. It is contended on pages forty-seven to fifty of 
the appellees’ brief that the appellant is barred from 
maintaining this action by laches. 

It is perhaps a sufficient answer to this contention 
that the appellees did not raise this question either in 
the motion to dismiss the complaint or in the joint an¬ 
swer filed after the motion to dismiss was denied. 

The general rule that such a defense must be affirma¬ 
tively pleaded, if not available on a motion to dismiss, 
is recognized by implication by the appellees themselves 
in the fact that after the answer was filed they moved for 
leave to file an amended answer for the express purpose 
of pleading the Statute of Limitations (Rec., pp. 61-65). 
This application was made more than a year after the 
answer had been filed. 

The motion was denied, after hearing, by Mr. Justice 
Stafford. 

The order of Mr. Justice Stafford denying the motion 
to amend apparently was based upon Rule 11 of the Su¬ 
preme Court of the District of Columbia, which defines 
and prescribes the conditions upon which motions may 
be filed. 

That Rule provides that several objects may be in¬ 
cluded in the same motion if they grow out of or are 
connected with the cause or proceeding in which it is 
made, and that the motion shall state in separate para- 
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graphs, successively numbered, the grounds upon which 
it is based and then provides: 

“It shall be regarded as a waiver of grounds 
not stated herein, unless for cause shown the court 
shall otherwise order.” 


The motion to dismiss the complaint (lire., p. .‘lit) as¬ 
signed several grounds of dismissal, but it did not assign 
laches as one of the grounds, although the complaint 
showed upon its face the facts subsequently relied upon 
in the motion to amend. 

Not having been assigned as one of the grounds of 
the motion to dismiss, and no cause having been shown 
why it had not been so assigned, the court held that under 
Equity Rule 11 that defense had been waived. 

This defense was waived, also, by the failure of the 
appellees to plead it within reasonable time. It could 
have been raised both in the motion to dismiss and in the 
answer, but this was not done. Such a plea should be 
put forward at the first opportunity and usually is not 
available after pleading to the merits. Green Star Steam¬ 
ship Company v. Nanyany Bros. Tobacco Co. ((\ C. A. 
9th, 1925), 3 Fed. 2d 369. 

The defense, however, would not have been available 
if seasonably raised. This being an equity case, the plea 
would have been one of laches rather than the Statute of 
Limitations. To succeed in a plea of laches the defend¬ 
ant must show not only that the plaintiff has delayed an 
unreasonable time in bringing the action, but that there 
was not reasonable ground for the delay and that the de- 
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fendant was prejudiced by the delay. This case does not 
present such a situation. 

Southern Pacific Co. v. Bogert, 250 U. S. 48.3. 

The judgment of the Belgian Court did not become 
finally effective until June 28, 1924, and until that time 
the appellant did not know whether it would have a cause 
of action against the appellees or not. It promptly com¬ 
menced this action March .3, 1925. Until after June 28, 
1924, it was not in a position to commence the action, and 
time did not begin to run against it until then. 

Power v. Monger, 52 Fed. 705; 

Bennett v. Herring , 1 Fla. .387; 

Cary v. Koerner , 200 N. Y. 253; 

Ford v. Chase, 118 App. Div. (N. Y.) 605; 

Ramsden v. Knowles (C. C. A. 1st, 1907), 151 
Fed.721; 

She yard v. Taylor Pub. Co., 2.34 N. Y. 465; 

Hultberg v. Anderson, 170 Fed. 657; 

Wood on Limitation of Actions, Sec. 179; 

Ins. Co. of Penn. v. Telfair, 27 Misc. 247; 

Appalachian Corp. v. Brooklyn Cooperage 
Co., Inc., 151 La. 41. 

If a cause of action should be considered as having 
arisen upon the discovery of the misrepresentation of 
tonnage of the Vitle de Dixmnde, nevertheless the time 
element of laches did not begin to run until after the 
Belgian litigation was concluded, because the appellant 
could not know until then whether it would be held in 
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damages or for what amount. U. S. Mitis Co. v. Detroit 
Steel & Spring Co. (C. C. A. 6th), 122 Fed. 863; Schey 
v. Turi, et aI. (C. C. A. 2d, 1923), 294 Fed. 679; No. Pac. 
By. v. Boyd , 228 U. S. 482. 

In the ease last cited the commencement of the action 
under consideration had been delayed for about ten 
years by other litigation. On the question of laches, the 
court said, at page 509: 

“But the doctrine of estoppel by laches is not 
one which can be measured out in davs and months 
as though it were a statute of limitations. For 
what might be inexcusable delay in one case would 
not be inconsistent with diligence in another, and 
unless the non action of the complainant operated 
to the damage of the defendant or to induce it to 
change its position, there is no necessary estoppel 
arising from the mere lapse of time.” 

It is submitted, therefore, that the defense of laches 
is not now available 

First because it was not seasonably made, and 

Second because even if it had been seasonably 
made, the facts of the case do not warrant its in¬ 
terposition as a defense. 

3. Finally on page fifty of their brief the appellees 
argue that in any event the appellant cannot recover as 
against the proceeds of the liquidation of the American 
Lumber Company because of the provisions of Subsec¬ 
tion e of Section 9 of the Trading with the Enemy Act. 

That argument is based solely upon the premise that 
the American Lumber Company and Gulf Shipbuilding 
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Company were separate corporations dealing with each 
other at arms length and overlooks the contention de¬ 
veloped in onr principal brief that the two corporations 
were so interrelated and so subject to a common control 
that they were to all intents and purposes one corpora¬ 
tion. 

If, as we contend, the American Lumber Company 
was in the position, after it had acquired the capital 
stock of the Gulf Shipbuilding Company, of being the 
real party in interest in completing construction of the 
vessel and receiving the purchase price, the basis for the 
argument of the appellees under this head disappears. 

Respectfully submitted, 

Charles Henry Butler, 
John A. Kratz, 

Attorneys for Appellant. 


John M. Woolsey, 

Charles T. Coweniioven, Jr., 
Delbert M. Tibbetts, 

Of Counsel. 
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